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Case No. 7,097. ISAACS ET AL. v. PRICE.

(2 Dill. 347.}*
Circuit Court, D. Kansas. 1872.
JURISDICTION—SERVICE OF PROCESS—STATUTE OF LIMITATIONS.

1. There is a well-known distinction between a judgment rendered without any service of process
whatever, and one where the service is simply defective or irregular. In the first case the court
acquires no jurisdiction, and its judgment is void; in the other, its judgment is valid until set aside
or reversed.

{Cited in Hatch v. Ferguson, 57 Fed. 970.]

{Followed in McAlpine v. Sweetser, 76 Ind. 82. Cited in Muncey v. Joest, 74 Ind. 412; Thompson
v. Chicago, S. F. & C. R. Co., 110 Mo. 156, 19 S. W. 77; Webster v. Daniel, 47 Ark. 131, 14
S. W. 551; Dorr v. Rohr. 82 Va. 366.}

2. Where the plaintiff brought suit before his demand was barred, and served the defendant with
process, and took a judgment by default; and the defendant after the statute period for the recov-
ery of such, claims had elapsed, procured the court to set aside the judgment: Held (construing
the statutes of Kansas) that the defendant was not entitled to the benefit of the statute of limita-
tions.

3. When an action is deemed to have been commenced, considered.
This cause was tried at the last term, and is now before the court on a motion by

the defendant {Nathan Price]} for a new trial. The only question in the case is whether
the action is barred by the statute of limitations, and the following are the material facts
relating to it: On the 2d day of December, 1865, the defendant bought of the plaintitfs
{Isaacs & Ash] certain goods and merchandise, to recover the value of which a petition
was filed in this court on the 17th day of August, 1867. Summons was duly issued, and
the original duly Indorsed, and at the
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November term, 1867, judgment by default was entered against the defendant, the record
reciting that he had been duly served. The defendant was served, as hereinafter stated, by
copy left at his residence, and the marshal so returned; but two years afterwards, to-wit:
November 23, 1869, the defendant appeared in court and made application to set aside
the judgment entered at the November term, 1867, on the ground that the copy of the
summons served or left for him was not indorsed with the sum or amount for which
judgment would be taken if the defendant failed to answer; and at that term the marshal
was permitted to amend his return by setting forth the copy of the summons produced
by the defendant, and which was served on him in 1867. The original summons was reg-
ular, and contained all the indorsements; and the copy was exact except that it omitted
to have indorsed the amount claimed by the plaintiffs. This was the only defect in the
service then or now alleged. The court thereupon, without any other reason, and without
requiring the defendant to show a meritorious defence, set aside the judgment on the
ground, as the record recites, that no service of the summons had been made upon the
defendant, and that he had not appeared; and thereupon, on the same day, the plaintitfs
asked leave to amend their petition, and the case was continued. At the next term, May,
1870, the court, after notice and argument, refused to review and set aside the order of
the preceding term, vacating the judgment, and ordered, upon plaintiffs’ motion, that a
new summons issue and the case be continued. On the 6th day of June, 1870, a new
summons was duly issued and served, and the defendant appeared at the next term, and
subsequently pleaded the statute of limitations. On the trial at the May term, 1872, the
defendant was sworn as a witness and admitted the purchase of the goods sued for, and
stated that they were bought on thirty, or not more than sixty days time, and relied for
defence alone upon the three years statute of limitations of the state.

By the statutes of the state it is provided that “a civil action may be commenced by
the filing, in the proper clerk's office, of a petition, and causing a summons to be issued
thereon.” Rev. St. 1868, p. 640, § 57. And it is also provided that “where the action is on
contract for the recovery of money only, there shall be indorsed on the writ the amount
for which judgment will be taken, if the defendant fail to answer, and if the defendant
fail to appear judgment shall not be rendered for a larger amount.” Id. p. 641, § 59. “The
service shall be made by delivering a copy of the summons to the defendant personally,
or by leaving one at his usual place of residence.” Id. p. 641, § 64. And the officer “shall
indorse on the original the time and manner of service.” Id. p. 641, § 63. The limitation
statutes provide that actions must be “commenced within the periods prescribed in this
article,” and that “an action shall be deemed commenced, within the meaning of this arti-
cle, at the date of the summons which is served upon the defendant,” &kc, if served within
sixty days. Id. p. 634, § 20. “If any action be commenced within due time, and a judgment
thereon for the plaintiff be reversed, or il the plaintif fail in such action otherwise than
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upon the merits, and the time limited for the same shall have expired, the plaintiff may
commence a new action within one year after the reversal or failure.” Id. p. 634, § 23.

The following is the return on the first summons: “Received this summons this 17th
day of August, 1867, and executed the same by leaving a certilied copy thereof at the
usual place of residence of the within named Nathan Price, with all the indorsements
thereon.” Signed by the marshal.

H. M. Herman, for plaintiffs.

Nathan Price and A. H. Horton, for defendant.

DILLON, Circuit Judge. If this action is to be deemed as having been commenced in
August, 1867, when the original petition was filed, and the first summons was served in
the manner above stated, it is admitted that the same is not barred. On the other hand, if
the suit is to be considered as commenced only when the second summons was served,
to-wit June 6th, 1870, then it is conceded by the plaintff that this action is within the
operation of the limitation statutes of the state. The record shows that on the 17th day of
August, 1867, the petition was filed and the summons was issued. The original summons
was in due form, and contained all the indorsements. The marshal made service of the
summons, and returned that fact to the court, and a judgment by default was entered at
the return term, reciting that the defendant had been duly served. Two years afterward
the defendant appeared, and the court, on the marshal's amended return, showing that
the copy of the summons which had been left at the residence of the defendant did not
contain a copy of the indorsement of the amount for which judgment would be taken if
the defendant failed to appear, set aside the judgment, on the ground, as the record of its
action states, that no service of the summons was ever made, and no appearance to the
action had. The justice of the plaintiffs’ demand not being questioned, and there being no
claim that the defendant did not receive the copy of the summons before the return term,
nor any claim that the judgment was taken for too much, it is plain that the order setting
aside the judgment was not well considered; but it was set aside upon the ground, not
that no service was ever made, but upon the technical one that the copy of the summons

left for the defendant omitted the indorsement of the amount claimed by the
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plaintiffs to be due them. When this action of the court was had the plaintiffs issued
a new summons, June 6th, 1870, which was served, and the defendant appeared and
pleaded the statute of limitations; and as above remarked, his plea is available to him if
the suit is to be deemed commenced June 6th, 1870, but not if it is to be regarded as
having all the time been pending since its original institution, in my opinion the action
is to be regarded as having been pending from the time the petition was originally filed
and the summons served in 1867. The judgment rendered upon the first return of service
was not void, but in every respect regular upon the face of the record. The defendant
alterwards appeared in court and asked to have the judgment set aside, and his demand
was granted. This did not defeat the plaintiffs® right, or put an end to their action. After
this action on the part of the defendant no new summons was necessary, and the court
should only have set aside the judgment on a plea to the merits being filed. The issu-
ing of a new summons on the same petition, or the same as amended, did not make a
new suit, nor was it the commencement of a new action. The action which was tried at
the last term is the same action which was commenced in August, 1867, and not a new
one. For the purpose of preventing the statute of limitation from running the service of
the first summons was sulfficient. It apprised the defendant that the plaintiffs had brought
an action against him, and where it was pending. A distinction is to be made between a
ease where there is no service whatever, and one which is simply defective or irregular.
In the first case the court acquires no jurisdiction and its judgment is void; in the other
case il the court to which the process is returnable adjudges the service to be sulfficient
and renders judgment therein such judgment is not void, but only subject to be set aside
by the court which gave it, upon seasonable and proper application, or reversed upon ap-
peal. The error in the argument of the defendant is that it proceeds upon the ground that
the judgment rendered upon the service made upon him was wholly void. It is true the
record which set it aside recited that no service of summons was made upon the defen-
dant and that it was void, but this action of the court is to be construed with reference to
the application upon which it was based, and that showed and admitted that service had
been made, but claimed that such service, owing to the absence of the indorsement on
the copy, was not sufficient. It is not entirely clear to my mind that the omission to give
all the indorsements is such an irregularity as would be ground for reversal on appeal;
but if so, the judgment was valid while it remained in force, and when it was set aside
the action was still pending, and it remained a pending action until it was tried at the last
term.

The defendant's case is not within the purpose of the limitation enactment, which is
to protect persons from stale claims. But here the plaintiffs brought suit in time upon a
demand confessedly just and unpaid. If the defendant had appeared at the return term

he would have had no defense on the merits, and no defense under the statute of limita-
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tions. He neglects to appear at court, waits until the statute period for the recovery of such
claims has fully elapsed, and then applies to the court and suggests the defective service,
made over two years before, and asks to hare the judgment set aside. This being done,
he asks the benefit of the statute of limitations, which had not elapsed when the suit was
commenced. This position overlooks the philosophy or reason on which such legislation
rests, which is the neglect or laches of the plaintiff to prosecute his suit. But whatever
neglect there is in this case is clearly the defendant’s. Besides there never has been any
failure of the plaintiffs to recover upon “the merits” of their claim upon which action was
brought “within due time,” and therefore the plaintiffs are within the equitable or just
provision of the legislation made for such cases. Rev. St. 1868, p. 634, § 23, quoted in the
statement of the case.

Motion for new trial denied, and judgment for plaintiffs. Judgment accordingly.

As to judgments rendered upon defective service, see Salisbury v. Sands {Case No.
12,251}; Morton v. Smith {Id. 9,867.}

! {Reported by Hon. John F. Dillon, Circuit Judge, and here reprinted by permission.]
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