
District Court, S. D. New York. 1853.1

THE IOLA.
THE SAMPSON.

[11 N. Y. Leg. Obs. 263.]

COLLISION AND SALVAGE—CROSS LIBELS.

1. The allegations of an answer upon a material fact, deliberately pleaded, and under full knowledge
of the grounds relied upon by the opposite party, cannot be abandoned; and an amendment will
not be allowed, for the purpose of making the allegation correspond with the evidence, on the
hearing of the case.

2. A steamboat while looking for towing employ off Sandy Hook, and being under way, held re-
sponsible for not keeping clear of a vessel sailing with a free wind, and outward bound.

In admiralty.
George D. Betts and Charles Donohue, for the Sampson.
E. H. Owen, W. Evarts, and W. Q. Morton, for the Iola.
HALL, District Judge. On the 27th day of October, 1851, Isaac O. Phillips exhibited

his libel in the case first above entitled, and claimed to recover damages to the amount
of $75, alleged to have been sustained by the steam towboat Sampson (of which he was
part owner) in a collision with the brig Iola; and also claiming salvage for taking the brig
in tow after the collision, and towing her to a place of safety at the Atlantic docks. This
libel alleged, in substance, that on the 24th day of October, then current, the British brig
Iola sailed from New York bound to sea, with a valuable cargo on board, and with a
free wind, blowing fresh from a westerly direction; that while the brig was proceeding
down the bay, towards Sandy Hook, the Sampson was lying to, off the Hook, waiting for
business, and that, while they were so lying to, those on board the steamer discovered
the brig approaching them very rapidly; that there was abundance of sea-room on each
side the steamer, and that, if the brig had kept the course she was pursuing when first
discovered, she would have gone clear of the steamer, but that, on approaching near to
the steamer, the brig several times changed her course, and so frequently as to make it
impossible for those in charge of the steamer to determine on which side of said steamer
said brig intended to go; that when she had approached very near to the steamer, and
so near as to render it impossible for said steamboat to avoid said brig, she again shifted
her course, and, although the steamboat took every step in her power to avoid a collision,
she was unable to do it, and the brig, notwithstanding the exertions of those on board
the steamer, run into and across the bows of the steamboat, and damaged the steamboat
to the amount of seventy-five dollars and upwards. The libel further alleged that, owing
to the unskilful navigation of the brig, and the collision consequent thereon, she was cut
down to the water's edge, and was in a leaky and sinking condition, and that, if it had not
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been for the prompt assistance of the steamer, the brig and cargo would, undoubtedly,
have been seriously damaged, if not totally lost; that the master and crew were about to
abandon the brig, and launched their boat for that purpose; that the master of the steam-
er, on finding they were about to do so, took active and prompt measures for her rescue;
that by his direction the leak was partially stopped; and that he took command of the brig,
and by the use of the steamer towed her to a place of safety. The libel charged that the
collision was caused solely by carelessness and unskilful management on board the brig,
and not by any carelessness or negligence of those on board the steamer, and claimed to
recover for the
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damages to the steamer occasioned by the collision, and a salvage compensation for saving
the brig and cargo, and taking them to a place of safety.

The answer to this libel, filed by the owners of the brig, denied that the collision was
occasioned by the carelessness or unskilful management of those on board the brig, and
alleged that the collision was caused by the carelessness, negligence, and improper con-
duct of those on board the steamboat. It admitted that the brig was proceeding to sea, and
that the steamer was lying to, with abundant sea-room on each side, as alleged in the libel,
but denied that the brig changed her course several times, or in any manner, except to
keep farther off from the steamer. And it expressly alleged that when the brig neared the
steamboat the latter suddenly and unexpectedly put her engines and wheels in motion,
proceeded forward in a direction across the track of the brig, and came and continued on
towards the brig (notwithstanding she was warned to stop or keep off), until she ran into
the brig, and caused the damage in the libel mentioned; that if the steamer had continued
to lie to the brig would have passed her without a collision, and that the steamer might
easily have avoided the collision, if any proper efforts for that purpose had been made.
The answer also contained a full denial of all the material allegations in the libel upon
which the salvage claim was founded. This answer was filed December 19, 1851.

Before this answer was filed, the claimant and respondents in the first entitled suit
had, on different days, from the 13th to the 26th of November, 1851, examined several
witnesses on their behalf, and they had also, on the 1st day of December, 1851, filed their
libel in the suit secondly above entitled, claiming to recover the damages sustained by the
brig, in consequence of the collision. In the last-mentioned libel (which was sworn to by
the captain of the brig), it was alleged (among other things) that the brig was standing east
by south, with the wind fresh from the west-southwest, and the weather clear and fine,
and that the steamer was first discovered from the brig when about four miles distant;
that the steamer was apparently lying to, her wheels not being in motion, and that she was
on the starboard bow; that the brig continued on her course (which is alleged in the libel,
and is proved by the captain's deposition, and the other proofs in the case, to have been
east by south), and running at the rate of about six miles an hour, until she approached
within about a quarter of a mile of the steamboat, which was all the while lying still, her
wheels not being in motion; that then, in order to give the steamboat a wider berth, and
to avoid the possibility of a collision, the course of the brig was changed to east, which
course, as well as the one the brig had been previously running, would have carried her
entirely free and clear of the steamboat if she had remained still, or had not been im-
properly navigated; that after the course of the brig was changed to east, and within a few
minutes after, the steamboat was put in motion, and proceeded in a northerly direction
towards and across the track of the brig; that, supposing the steamer might wish to speak,
the brig was kept on her course without deviation, and the steamboat continued to ap-
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proach the brig without slackening her speed or altering her course; that the master of
the brig, fearing a collision, gave the steamboat warning to back her wheels and keep off,
which warning was disregarded; that the steamboat did not stop her engines or slacken
her speed, but continued her course, on seeing which the brig's helm was put hard up,
and she went immediately off until her sails took by the lee; and that, in spite of the ef-
forts of the brig to escape, the steamer ran with unabated speed against the brig, striking
her with great force and violence, and causing the injuries specially detailed in the libel.
The usual and necessary allegations of carelessness, &c, were made against those manag-
ing the steamer, and the libel claimed damages to the amount of $3,000.

The answer to this libel, sworn to by Isaac O. Phillips, the libellant in the first suit,
was filed June 19, 1852, which, it will be perceived, was more than six months after the
libel was exhibited, and still longer after most of the crew of the brig had been examined
as witnesses in the first above entitled suit. The respondent, therefore, doubtless knew,
not only from the libel which he was answering, but also from the depositions already
taken, that the owners of the brig based their claim, in the suit brought by them, upon the
allegations that the steamer had been put in motion, and had, on going ahead, by the pro-
pelling power of her engines and wheels, produced the collision. This answer was sworn
to at New York, where the crew of the brig had been examined, and near to which port
the collision occurred; so that the respondent had every facility for ascertaining the facts,
and making that full and frank disclosure of the causes of the collision which, under such
circumstances, courts of admiralty require. The answer is long, and appears to have been
drawn with skill, care, and deliberation. It takes issue upon many of the material allega-
tions of the libel, and sets up, on information and belief, many facts and circumstances by
way of defence. In respect to the causes of collision, and the circumstances attending it,
the answer was doubtless well considered, and should have been truthful and precise.

In speaking of the movements of the two vessels, the answer (in the third article) avers
that the course of the brig, having been first yawing, was finally changed so
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as to bear for the steamboat, which was in motion, heading about north, and the brig's
head being continually changed, when near each other, shifted more and more across the
steamboat's bow; that had the brig kept on her course, or, even after having kept off, had
then kept her course, she would have entirely cleared the steamboat, but from the con-
duct of those on board the brig, there being no lookout, and no person attending to such
duty, no proper attention was paid to the brig's heading. Again, the answer (in the fourth
article) alleges “that the brig, being headed and directed so as to head for the said steam-
boat, and endanger her by a collision, the wheels of said steamboat were put in motion to
clear her, when the brig's course was again altered, so much as to pay almost half round
the compass, bringing her directly under the bows of the steamboat, then in motion. The
answer also admits that about the time of the collision the helm of the brig was put hard
up, and that she went immediately off until her sails took by the lee, as alleged by the
libellants, and then alleges that the truth is, as the respondents are informed and believe,
“the master of said brig was incompetent and inexperienced, and when approaching said
steamboat, instead of keeping his course, attempted to cross the steamboat's bows, and
when they came near together, and when it was wholly out of the power of those navigat-
ing the steamboat to meet such a contingency, put his helm hard up, and so ran his vessel,
she being under great headway, right across the stern of the said steamboat, striking said
steamboat a violent blow on the forward guard and stern;” also, “that the said vessel had
the wind dead or nearly dead aft, and might with ease and safety have gone under the
steamboat's stern, but, from the acts of those on board the brig, it appears they did not
know which way she was heading; that as soon as it appeared, from the acts of those on
board the brig, that a collision was unavoidable, the wheels of said steamboat, as soon as
it could be done, were stopped and reversed, and every effort made to avoid the colli-
sion.” In the sixth article of the answer, it is also charged upon the brig, that she “made an
attempt to cross the steamboat's bows, and finally put herself right across the steamboat's
track.” It can hardly be contended that this answer does not admit that the steamboat
had been put in motion, heading and moving to the northward, before the wheels were
backed (or “stopped and reversed,” in the language of the answer), and in this respect the
libel and answer, and the witnesses for the libellants, in the second or cross suit, substan-
tially agree. Nevertheless, the ground taken by the respondents at the trial, and in which
they were sustained by the testimony of a part, at least, of their witnesses, was, that neither
the steamboat nor the engine was put in motion at all, until they were backed as rapidly
as possible, just prior to the collision, and for the sole purpose of averting it. The advocate
for the libellants in the cross suit having, in the course of his argument, relied upon the
statements of the answer, the advocate for the respondents asked that their answer might
be amended, if the court should be of the opinion that it contained allegations and admis-
sions inconsistent with the state of facts sworn to by the respondents' witnesses. I can see
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no sufficient reason for allowing the answer to be amended in this respect. It was put in
after the respondents had the fullest opportunity to ascertain the circumstances attending
the collision, and they could not have been ignorant of the fact that the owners of the
brig claimed that the steamer had been put in motion, and had, while under headway,
ran into the brig. There is no evidence that the statements which they wish to expunge
were inserted in consequence of any mistake, or erroneous information, or of a misunder-
standing of the information on which such statements were based; and besides, upon the
whole evidence in the case, I am satisfied that these statements, and the corresponding
testimony of the witnesses produced in behalf of the owners of the brig, are substantially
correct.

It must be conceded that the evidence in the case is conflicting, and, in many respects,
entirely irreconcilable. It is, however, proved by the witnesses on both sides that the
Sampson was lying to until the two vessels were within less than half a mile of each
other; and the witnesses for both parties agree that her engine was afterwards put in mo-
tion, and her position changed, before the collision. The witnesses who were on board
the steamer aver that she was backing from the time her engine was first put in motion;
that she had a full head of steam on, and continued to back until after the collision oc-
curred; and that she had backed five or six hundred feet before the vessels struck. On
the other hand, the witnesses who were on board the brig declare that the steamer was
suddenly put in motion after they had approached quite near, and were intending to give
her a wide berth; that her motion was forward, and not backward; and that she was going
ahead under full steam until the moment of the collision. Some of them declare that they
heard the backing bell of the steamer at or about the time of the collision, and that after it
occurred the steamer backed off. The testimony in respect to the relative positions of the
two vessels before the steamer was put in motion, the appearance and extent of the injury
to the hull of the brig, and the character of the trifling injury sustained by the steamer,
are, in my judgment, strongly corroborative of the witnesses who were on board the brig,
and who state that the steamer ran forward before the collision occurred. The weight of
testimony (independent of the
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admissions in the answer) being clearly and decidedly with the libellants in the cross suit
upon this point, and consistent with that portion of the answer which the respondents
desire to expunge by an amendment, I cannot order the amendment asked for.

Taking the pleadings and evidence into consideration, I am satisfied that the collision
would not have occurred if the steamer had remained at rest; and in my judgment there
is a clear preponderance of testimony establishing the fact that the steamer was put in mo-
tion, and ran forward across the track of the brig, and thereby caused the collision. I am
also inclined to think that the engine was “stopped and reversed,” as stated in the answer
of the owners of the steamer, but that it was not done until shortly before the collision,
and when its only effect was to diminish the force of a collision, which it was then too
late wholly to avert. I cannot believe that the steamer had backed more than five hundred
feet, and was still backing with a full head of steam at the moment of the collision; and
this is the case attempted to be made in behalf of the steamer. But, if they had proved
their case as attempted, it would not have been free from difficulty, for the steamer, being
in motion, and having changed its position some five hundred feet in a direction crossing
the course of the brig, was prima facie bound to take the necessary measures to avoid a
collision; and I can find nothing in the circumstances of the case to excuse her from the
discharge of that duty, or which can authorize the conclusion that there was any fault or
mismanagement on the part of those navigating the brig, which could have contributed,
in the slightest degree, to the production of a collision. I therefore conclude that the colli-
sion was caused by the fault and mismanagement of those in charge of the steamer, and
that the owners of the brig are entitled to a decree for the damages sustained by them in
consequence of the collision. These conclusions render it unnecessary to examine other
questions raised in the two cases, and an order will be entered in the suit first above
entitled, dismissing the libel with costs. In the suit secondly above entitled, an order will
be entered, declaring that the collision mentioned in the pleadings was caused by the neg-
ligence, mismanagement, and fault of those in charge of the Sampson; that the Sampson
is therefore liable for the damages which the owners of the Iola sustained thereby; and
directing a reference to a commissioner to ascertain and report the amount of such dam-
ages. Upon the coming in and confirmation of that report, the libellants in the second suit
will be entitled to a decree for the damages reported, and their costs.

[Both parties in the second suit appealed to the circuit court, where the decree of the
district court was affirmed, but without costs to either side. The owners of the Sampson
also appealed from the decree dismissing their libel, which was affirmed, with costs. Case
No. 12,279.]

IOLA, The.
See Case No. 12,279.
1 [Affirmed in Case No. 12,279.]
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