
Circuit Court, D. Massachusetts. May, 1814.2

THE INVINCIBLE.

[2 Gall. 29;1 6 Hall, Law J. 1.]

PRIZE—ADMIRALTY JURISDICTION—CAPTURE—PROBABLE CAUSE.

1. The trial of prizes belongs exclusively to the courts of the country of the captors. No neutral
nation can justly interfere, or take cognizance of them, when brought into its territory, except for
the purpose of ascertaining whether the vessel be lawfully commissioned, or the prize has been
captured in violation of the neutral sovereignty. And it makes no difference, whether the property
be claimed as belonging to the subjects of the neutral nation, within whose territory it is brought,
or to third persons. A fortiori no suit can be sustained in a neutral tribunal against a lawfully
commissioned cruiser, which is brought within its jurisdiction, to recover damages for a supposed
illegal capture. Such suit belongs exclusively to the courts of the captors, and their jurisdiction is
not destroyed by the recapture of the prize supposed to be illegally captured.

[Applied in Stoughton v. Taylor, Case No. 13,502.]

See Havelock v. Rockwood. 8 Term R. 268; Oddy v. Bovill, 2 East. 475: The Estrella, 4 Wheat.
[17 U. S.] 298; [The Adolph, Case No. 86.]

[See note at end of case.]

2. The admiralty has jurisdiction in rem, as well as in personam, in cases of maritime torts, where the
thing or the person is within the territory. It may issue a foreign attachment to arrest the choses
in action of the offending party.

[Cited in The Bee, Case No. 1,219: Wilson v. Pierce, Id. 17,826; Mendell v. The Martin White, Id.
9,419; Atkins v. Fiber Disintegrating Co., 18 Wall. (85 U. S.) 305.]

See Curt. Adm. Dig. p. 277, note.

[See note at end of case.]

3. What constitutes a probable cause of capture may depend on the ordinances of the country of the
captors, as well as on the law of nations.

See La Jeune Eugenie [Case No. 15,551]; The Marianna Flora, 11 Wheat. [24 U. S.] 54–56; Id.
[Case No. 9,080]. See The Rover [Id. 12,091]; Maissonnaire v. Keating [Id. 8,978]; U. S. v.
Gay [Id. 15,193]. For a definition of probable cause, see The George [Id. 5,328]. See Cases of
probable cause, The Liverpool Packet [Id. 8,406]; The Apollon, 9 Wheat. [22 U. S.] 362; The
Palmyra, 12 Wheat. [25 U. S.] 1; 1 Kent, Comm. 156, note) to 5th Ed.; Burke v. Trevitt [Case
No. 2,163]; The Fame, Stew. Vice Adm. 112.

[Appeal from the district court of the United States for the district of Maine.]

Case No. 7,054.Case No. 7,054.
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[The French private armed ship L'Invincible, duly commissioned as a cruiser, was cap-
tured in March, 1813, by the British brig of war Mutine. In the same month she was
recaptured by the American privateer Alexander; was again captured on or about the
tenth day of May, 1813, by a British squadron, consisting of the Shannon and Tenedos;
and afterwards, in the same month, again recaptured by the American privateer Young
Teazer, commanded by William B. Dobson, carried into Portland, and libelled in the dis-

trict court of Maine for adjudication as prize of war.]3

Besides the claim of the French consul in behalf of the owners, a special claim was
interposed by Hill and McCobb, citizens of the United States, alleging that their ship,
the Mount-Hope, with her cargo on board, was, in March, 1813, unlawfully captured on
the high seas by said ship, L'Invincible, and carried to places unknown, whereby said
ship and cargo were wholly lost to the owners; and praying, among other things, that after
payment of salvage, the residue of said ship L'Invincible and cargo, might be condemned
and sold for the payment of the damages sustained by them by reason of the premises.
By agreement of the parties, an interlocutory decree of condemnation passed, and the ship
was ordered to be sold. One moiety of the proceeds was paid to the recaptors as salvage,
and the remaining moiety, amounting to $5434.50, being ordered to be brought into court
to abide the decision of the several claims above mentioned, was delivered, on stipula-
tion, to the proctor for the owners of the Invincible. At September term, 1813, Maisson-
naire and Derouet of Bayonne, owners of the Invincible, by their proctor, appeared under
protest in answer to the claim of Hill and McCobb, and alleged, among other things, that
the Mount-Hope was lawfully captured, on account of having a British license on board,
and other suspicious circumstances inducing a belief of British interest; and that, as the
protestants believed, on the voyage to Bayonne, to which port she was ordered, said ship
was recaptured by a British cruiser, sent into some port in Great Britain, and there finally
restored by the admiralty to the owners, after which she pursued her voyage, and safely
arrived, with her cargo, at Cadiz; and thereupon they prayed that the claim might be dis-
missed. Hill and McCobb, in their replication, deny the legality of the capture, and the
existence of a British license on board of the Mount-Hope; and they allege embezzlement
and plundering by the crew of the Invincible, admit the recapture and restoration upon
payment of expenses, which, together with outfits for the voyage to Cadiz, amounted to
about $9000; and pray that the protestants be directed to appear absolutely and without
protest.

The objections to the jurisdiction having been overruled by the district court, the own-
ers appeared absolutely, and alleged the same matters in their defence, which were stated
in their answer under protest; they also prayed the court to assign Hill and McCobb
to answer interrogatories, which was ordered by the court McCobb, who was master of
the Mount-Hope, declined answering an interrogatory, requiring a disclosure of the fact,
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whether there was a British license on board, on the ground that he could not be com-
pelled to answer any question, the answer to which might expose him to any penalty,
forfeiture or punishment; and the court allowed the refusal. Hill, in answer to the same
interrogatory, denied any knowledge of a British license. The district court having decreed,
that Hill and McCobb should recover against the owners of the Invincible the sum of
$9000 damage and costs of prosecution [case unreported], the owners appealed to this
court, and the preliminary question of jurisdiction now came on to be argued by Mr. Dex-
ter, for appellees, and Mr. Blake, Dist Atty., for appellants.

Mr. Blake, for appellants.4

Before there can be a decree for the libellants, the capture must be adjudged illegal.
The question is therefore reduced to one merely of prize, and, by the law of nations, must
be determined in a court of the captors. Glass v. The Betsey, 3 Dall. [3 U. S.] 6, 10, 11;
Doug. 571; Chit, passim; U. S. v. Peters, 3 Dall. [3 U. S.] 121–128; [Nathan v. Com.] 1
Dall. [1 U. S.] 78. This rule of the law of nations is perfectly reasonable, and is founded
on the right of the belligerent to capture the property of his enemy. The right of search
is allowed as a mean of enforcing that of capture. By capture, the thing is acquired, not
to the individual, but to the state. No neutral power ought therefore to inquire into its
justice or injustice. The Elsebe, 5 C. Rob. Adm. 181; 2 Wood. El. Jur. 446; Vatt 63, §
202; Lee, §§ 2, 238; Doug. 616; Duke of Newcastle's Letter, 1 Coll. Jurid. 129. Another
reason of the principle, that the captors are accountable only to the tribunals of their own
country, is, that their country is accountable to all other states for what its citizens do in
war. French Treaty, art 17; 2 Ruth. Inst 513, 594; 1 Bl. Comm. 258; Lee, 46; T. Raym.
473; [Glass v. The Betsey] 3 Dall. [3 U. S.] 15.

Mr. Dexter, for appellees.
It is admitted, as a general rule, that a neutral is not competent to decide between bel-

ligerents, and that the only proper court for determining the question of prize is a court of

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

33



the captors. It is also admitted, that when this jurisdiction has attached, it draws after it
all questions that are merely incidental. The question of damages for an unlawful capture
must, in compliance with this rule, follow the principal question, and, in the present case,
would have been exclusively cognizable by the French courts, had the Mount-Hope been
carried into a French port, and there proceeded against as prize. The allowance or refusal
of damages on acquittal might perhaps, upon this supposition, have been conclusive upon
every other tribunal, for the jurisdiction would have attached in the court of the capturing
power. But the Mount-Hope was not carried in, and as therefore the question of prize can
never come before a court of France, neither can the question of damages be exclusively
cognizable by a court of that nation. In what court can the complainants obtain redress,
if not in this? In cases of damage by running foul, and other marine accidents, the juris-
diction is not controverted. Why should not the same remedy be afforded in the present
instance?—Indeed an additional reason for the interference of the court may be found in
the protection, which every government owes to its subjects. A citizen calls upon the judi-
cial power of his country to afford him compensation for an injury done on the high seas;
the ship, which in the admiralty is regarded as the offending thing, being already in your
control by means of a prior libel. But the complaint is not confined to the mere unlawful
capture. The libel and claim allege a wanton pillage, which even in a case of capture for
just cause, would not be excused. Perhaps it might even be contended, and the principle
seems to have been admitted in the supreme court of the United States, that by such
malconduct the capture became unlawful ab initio. The case cited from 3 Dall. (U. S. v.
Peters, 3 Dall. [3 U. S.] 121) differs essentially from the present. The principal ground of
decision there was, that the corvette belonged to the French republic. There was also the
further reason, that the prize being at that moment in a French court for adjudication, the
jurisdiction had already attached. In the other case cited from 3 Dall. (Talbot v. Janson,
Id. 133), the jurisdiction was sustained, and damages awarded. The other facts in the ease
affect rather the merits, than the question of jurisdiction. The whole case proves, that the
courts of the United States have jurisdiction of damages for an unlawful capture on the
high seas, as prize, by a vessel acting under the authority of the French government

Mr. Blake, in reply.
Even conceding what perhaps, upon the principles of the cases cited, may be doubted,

that this court would have had jurisdiction, if the Invincible had brought her prize into
the United States for any purpose whatever, and Hill and McCobb, finding her here,
had proceeded for restitution on the ground of illegal capture, still the subject matter can-
not now be within the jurisdiction of the court, for the question would be, whether the
Mount-Hope is liable to condemnation or not, and the Mount-Hope is not here.

THE COURT suggested, that Mr. Dexter's point was, that the jurisdiction attached,
whenever the party, or thing, committing the offence, is in the country.
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Mr. Blake, for appellants.
If jurisdiction is sustained because the vessel is here, so it might be, if any other prop-

erty, even bank stock, were found in the country. It is true, that the government is bound
to protect its citizens, but it is not true, that the party here would be without remedy. A
libel in a court of France would afford complete redress, if any injury has been sustained.
It is said, that the court have to consider certain irregularities committed by the captors
on board of the Mount-Hope. It is denied, that there were any such irregularities, and
this, being a question connected with the capture, must be tried in the proper tribunal for
taking cognizance of the prize. No distinction is made in the case in Dallas between pub-
lic and private armed vessels. The reason that public ships are not subject to a process
of this nature is, that the injury is a matter for discussion between the two governments.
This reason is not less applicable to private, than to public armed ships, for they all act
under public authority. The difficulties, which would attend the trial of this question in a
court of the United States, afford an unanswerable argument against the jurisdiction. The
courts of France, on the other hand, would have every fact before them. Should the trial
be in this court it ought to be conducted in the same manner, as it would have been in a
French court; but this, it is well known, would be impossible.

Before STORY, Circuit Justice, and DAVIS, District Judge.
STORY, Circuit Justice (after stating the facts). It is contended on the part of the

Protestants, that the prize courts of the United States have no cognizance of captures
made by a foreign power, but that the right to decide upon the legality of captures belongs
exclusively to the courts of the capturing power. On the other hand, It is contended by
the counsel of Messrs. Hill and McCobb, that although the general principle be admitted,
that the courts of the capturing power have jurisdiction as to the legality of all captures
made under its authority; yet the principle applies only where the captured property is
actually brought within the jurisdiction of the capturing power, so that prize proceedings
may attach upon it. That the admiralty courts of every country have general jurisdiction in
all cases
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of torts committed on the high seas, wherever the person or thing, by which the tort is
committed, is within the territory. That in the present case, the ship Mount-Hope never
having been carried into France, the prize jurisdiction of its courts never attached, and
therefore the present question, as to damages, could, never attach, as an incident to the
general jurisdiction of such courts. The general doctrine, that the trial of prizes belongs
exclusively to the courts of that state, to which the captor belongs, is now too firmly set-
tled to admit of doubt. In the great argument respecting the Silesia loan, it is laid down,
in emphatic terms, that “this is the clear law of nations, and by this method prizes have
always been determined in every other maritime country of Europe, as well as England.”
Coll. Jurid. 129. And this right attaches, not only when the captured property is brought
within the territory of the capturing power, but also when it is brought within a neutral
territory. The seizure as prize vests the possession in the sovereign of the captors, and
subjects the property to the jurisdiction of his courts, and that possession is deemed firm
and secure in a neutral port, and cannot be lawfully devested by a neutral tribunal. Bynk.

Qu. Jur. Pub. cc. 15, 17 [Heinec. de Nav. ob Vect. Merc. Vet. Com. c. 2, § 9];5 Hudson
v. Guestier, 4 Cranch [8 U. S.] 293; The Henrick and Maria, 4 C. Rob. Adm. 43. And it
makes no difference whether the captured property, in such case, belong to an enemy or
a neutral. Valin, Traite des Prises, c. 14, § 42; Duke of Newcastle's Letter, 1 Coll. Jurid.
129; U. S. v. Peters, 3 Dall. [3 U. S.] 121; Hudson v. Guestier, 4 Cranch [8 U. S.] 293. It
would seem therefore to follow, as a necessary inference, that the courts of neutral nations
were bound to abstain from the exercise of all jurisdiction over property captured as prize
by a regularly commissioned foreign cruiser, and brought into their ports. But inasmuch as
captures may have been made without a lawful commission, fraudulently or piratically, or
in violation of the territorial rights of the country, into which the prize property is brought;
for the purpose of inquiries of this kind, neutral courts, may entertain jurisdiction, and in
proper cases award restitution. It seems settled, that if a capture has been made within
the territorial seas of a neutral country, or by a privateer illegally equipped in a neutral
country, or by persons, who could not, without a violation of their allegiance to a neu-
tral country, act under a belligerent commission, such capture is invalid, and the property,
to whomsoever belonging, may be rightfully restored by the prize courts of such neutral
country, when brought within its ports. Talbot v. Janson, 3 Dall. [3 U. S.] 133. And the
principle, upon which such decisions are sustained, seems perfectly sound, and consistent
with the acknowledged rights of belligerent powers. A neutral nation is bound to abstain
from every act of hostility, and to conduct itself with perfect impartiality. If it suffer its
neutral arm to be used to aid one belligerent, and to oppress its own friends, it becomes a
party to the war, and is justly responsible for every act of injustice or hostility, which flows
from such conduct. It has a right therefore to protect its own sovereignty from violation,
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and to punish the offenders; and, as far as is in its power, to restore the parties injured
by the illegal act to the same situation, in which they were before it was committed.

So far then, as the sovereignty and rights of neutral nations are concerned, they form
an exception to the general doctrine, as to the exclusive jurisdiction of the courts of the
capturing power over prizes. The exception seems indeed to have been pressed some-
what farther in some decisions in our own country; farther indeed than in my humble
judgment, and I speak with the utmost deference, can be easily reconciled with general
principles. It seems to have been held, that whenever neutral or American property is
captured on the high seas by a lawfully commissioned ship of a foreign belligerent, and
brought into our ports, the courts of the United States have jurisdiction to inquire into
the merits of the capture, and, if in their judgment the captors are not entitled to con-
demnation, to award restitution, notwithstanding even a probable cause for the capture.
Glass v. The Betsy, 3 Dall. [3 U. S.] 6; Del Col v. Arnold, Id. 333. In time of war it is
an unquestionable right of the belligerents to search neutral ships and cargoes upon the
ocean, and, in cases of suspicion, to send them in for adjudication. The evidence to acquit
or condemn comes in the first instance from the ship's papers, and the persons on board.
If a breach of neutrality or fraud, or gross misconduct appear, the courts of prize are com-
petent in such cases to decree confiscation of the property by way of penalty. If therefore
a neutral tribunal shall undertake to try these questions, which regularly belong to the
courts of the belligerent, there is certainly some danger, that the case will not always be
tried by the same proceedings and rules, which ordinarily govern in prize causes. In cases
of capture of enemy's property, strictly so called, under like circumstances, the exercise of
such a jurisdiction would be utterly inconsistent with the admitted exclusive rights of the
captors, for no neutral country can interpose to wrest from a belligerent prizes lawfully
taken (1 C. Rob. Adm. 65); and as all neutral property, when captured, is, if condemned,
deemed quasi enemies' property, the neutral tribunal does in fact undertake to decide on
the title to the captured property, and settle its hostile or innocent character. If the prop-
erty turn out to be hostile, it will not undertake to condemn it, for that would be

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

77



a voluntary interposition in the war; if neutral, it seems difficult to perceive, how it can
rightfully settle the question how far its character of neutrality has been compromitted, or
injuriously used against the belligerents.

It is true, that by the ordinance of Louis XIV. (Des Prises, art 15) it is expressly de-
clared, that if, oh board of prizes brought into French ports by foreign armed vessels,
there shall be found goods belonging to the subjects of France, or its allies, the goods so
belonging to French subjects shall be restored. Valin says, that this right is exercised in
favor of subjects by way of compensation for the asylum granted to the captor and his
prize; but he expressly states, that the rule does not extend to the goods of allies. 2 Valin,
Comm. 274; Valin, Des Prises, c. 7, p. 106. At best this is but a mere municipal regula-
tion of France, and in countries, where no similar regulation exists, it should seem fit, that
the general rule of the law of nations should prevail. The true principle seems laid down
by Mr. Justice Johnson in his very able opinion in Rose v. Himely [Case No. 12,046]. “A
prize, brought into our ports by a belligerent, continues subject to the jurisdiction of the
capturing power, although the corpus be within the limits of another jurisdiction. A prize,
brought into our ports, would be in no wise subjected by that circumstance to our juris-
diction, except perhaps in the single ease of its being necessary to assume the jurisdiction,
to protect our neutrality or sovereignty, as in the case of captures within our jurisdictional
limits, or by vessels fitted out in our ports.” In The Flad Oyen, 1 C. Rob. Adm. 134, 144,
Sir William Scott asserts the same doctrine, and declares, that prize of war is a matter
“over which a neutral country has no cognizance whatsoever, except in the single case of
an infringement of its own territory.” The doctrine, which seems asserted in the cases of
Glass v. The Betsy, and Del Col v. Arnold, so far as applies to the present discussion, is
encountered also, and in no small degree shaken, by the opinion of the supreme court in
Hudson v. Guestier, 4 Cranch [8 U. S.] 293, 6 Cranch [10 U. S.] 281. The chief justice,
in delivering the opinion of the court, speaking of a vessel captured as prize, says, “in the
port of a neutral, she is in a place of safety, and the possession of the captor cannot be
lawfully devested, because the neutral sovereign, by himself or his courts, can take no
cognizance of the question of prize or no prize. In such case, the neutral sovereign can-
not wrest from the possession of the captor a prize of war brought into his ports.” And
applying the same reasoning to the case of a seizure for the violation of a municipal law,
he declares it to be the opinion of the court, “that a possession, thus lawfully acquired
under the authority of a sovereign state, could not be devested by the tribunals of that
country, into whose ports the captured vessel was brought.” It will be recollected, that in
this case the property belonged to American citizens, and had been condemned, while
lying in a Spanish port, by a French tribunal, and afterwards brought to this country. But
in Rose v. Himely, 4 Cranch [8 U. S.] 241, which was argued at the same time, and
involved in many respects the same questions as Hudson v. Guestier [supra], the prop-
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erty was actually brought into the United States, and libelled for restitution, before any
proceedings were instituted in any French tribunal. The doctrine therefore in Hudson v.
Guestier must be supposed to apply to the case of American, as well as neutral, property,
captured and brought into an American port. In either respect it would be inconsistent
with that, which seems to be assumed in the cases in 3 Dall. [3 U. S.] 6, 333, to which
I have alluded. But allowing these cases to have the fullest effect, which the most liberal
construction can impute to them, they only decide, that the jurisdiction of our courts, in
matters of prizes made by foreign cruisers, attaches, whenever the prize property is within
our own ports. In the case before the court, the cruiser itself only is within the country,
and not the captured ship in the character of prize. It is therefore clearly distinguishable.
The cruiser too comes into port by compulsion in the hands of American recaptors, suc-
ceeding to hostile captors. It is not therefore a case, where even a voluntary asylum is
sought.

I accede to the position, that, in general, in cases of maritime torts, a court of admiralty
will sustain jurisdiction, where either the person, or his property, is within the territory.
It is not even confined to the mere offending thing; it spreads its arms over the tangible,
as well as incorporeal property of the offending party, to enable it to afford an adequate
remedy. The admiralty may therefore arrest the person, or the property, or, by a foreign
attachment, the choses in action, of the offending party, to answer ex delicto. But it affords
such remedies only, where the tort is a mere marine trespass, and not where it involves
directly the question of prize. No case has been produced at the argument, where a neu-
tral tribunal has sustained jurisdiction over a cruiser on account of her having made illegal
prizes on the high seas, where the prize was not within its territory. After considerable re-
search, I have not been able to find any such case in modern times. From the works of Sir
Leoline Jenkins (volume 2, pp. 714–754) it does however appear, that in 1675, the Eng-
lish admiralty confiscated a French privateer on account of illegal depredations committed
on English and Dutch vessels, against the remonstrances of the French government, who
claimed a renvoy of the cause, as rightfully belonging to them. But the particular ground
of the decision does not appear; and as one charge was for
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an infringement of the territorial sovereignty of Great Britain, it might have turned upon
that point 2 Wood, Inst. Eng. Law, 425. On the other hand, in the case of U. S. v. Peters,
3 Dall. [3 U. S.] 121, the supreme court awarded a prohibition to the district court against
proceeding on a libel against a French national ship of war for an alleged illegal capture
of an American schooner and cargo, the prize having been carried into a French port for
adjudication. And the prohibition asserted, that by the law of nations belligerent cruisers
duly commissioned had a right, in time of war, to arrest and seize neutral ships, and carry
them into the ports of their sovereign for adjudication, and that such cruisers, or their
officers and crew, were not amenable before the tribunals of neutral powers for their con-
duct therein.

It is argued, that this case is inapplicable to that at bar, because the Mount-Hope was
recaptured, and thereby the right of the French captors devested, and their courts ousted
of jurisdiction. And it is certainly law, that in case of a recapture, escape or voluntary dis-
charge, of a captured vessel, the right of the courts of the belligerent to adjudicate upon
the property, as prize, is completely gone; for that right remains, only while the possession
of the property remains either actually or constructively, in the sovereign of the captors.
But it does not thence follow, that such courts are deprived of the authority to award
damages to the injured party, where the capture has been unlawful, and thereby indirectly
to entertain the question of prize. Much less is it to be inferred, that the fact of recapture
alone enables a neutral tribunal to take cognizance of the capture itself, and thereby of
the question of prize, over which originally it could not assert any jurisdiction. In the first
place, it is extremely clear, that the French courts had complete authority, as courts of
prize, to award damages for the capture of the Mount-Hope, if it was illegal. The ordinary
mode of seeking redress by neutrals for such injuries is, to apply to the prize tribunals of
the sovereign, under whose authority the capture has been made, for damages. Such cases
are familiar in the annals of the admiralty. The Betsy, 1 C. Rob. Adm. 93. The argument
therefore of the counsel for Messrs. Hill and McCobb, that if this court have not juris-
diction to award damages, no court has, and there is a right without a remedy, cannot be
sustained. In the next place, the principal question, involved in a trial under such circum-
stances, necessarily is the question of prize. It is true, that probable cause would justify
the seizure, and destroy the claim for damages; but it must be probable cause to seize
as prize in reference to a violation of belligerent rights. What constitutes such probable
cause depends on the state of the war, the actual operations of the belligerents, the doc-
uments required to be on board, the artificial rules applied by prize tribunals, to sift the
colorable papers and commerce of neutrals, and the positive directions of the sovereign
power. Of some of these questions, at least, the courts of the captors are the most com-
petent judges. Suppose an American ship had been captured under the British orders in
council for having a certificate of origin on board, would it have been competent for an
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American tribunal, if the cruiser had come within our ports, to decide upon the legality of
the capture thus made under the orders of the sovereign, who had already declared such
certificates to be a good cause of condemnation?—It seems to me difficult to maintain, that
such a capture, so made, could, in an American court, subject the party to damages, even
supposing it be a clear infringement of our neutral rights, and of the laws of nations. The
acts done under the authority of one sovereign can never be subject to the revision of the
tribunals of another sovereign; and the parties to such acts are not responsible there for
in their private capacities. If the citizens of a neutral country are injured by such acts, it
belongs to their own government to apply for redress, and not for judicial tribunals to ad-
minister it. One great object in the establishment of prize courts is to ascertain, whether a
capture is made under the authority of the sovereign power. When once the courts of any
sovereign have definitely pronounced the capture rightful, it becomes the acknowledged
act of the sovereign himself, and the parties, who made the capture, are completely, as
to all foreign nations, justified, however repugnant such capture may seem to the law of
nations. How can a neutral tribunal decide, that a capture on the high seas is in opposi-
tion to the will of the sovereign of the captors?—It may perhaps be competent to decide,
that the capture ought not to have been ratified, but could it hence infer, that it would
not be? Whether damages then shall in any case of capture be given, must depend upon
the law of prize, as understood and administered by the foreign sovereign, or in a case of
probable cause, upon the subsequent conduct of the captors. The damages therefore are
not an independent and principal inquiry, but a regular incident to the question of prize,
in whatever manner the process may be instituted. And this consideration disposes of
that part of the argument, in which it is assumed, that although a neutral tribunal may not
directly entertain the question of prize, yet it may collaterally, when it is a mere incident
to the question of damages.

On the whole I am of opinion, that in the case before the court, the prize tribunals
of France had complete jurisdiction by the capture; that, although the right to adjudicate
as prize was devested by the subsequent British recapture, yet it was still competent for
them to entertain a suit by the owners
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for damages, if the capture were illegal; that, consistently with the law of nations, an;
American tribunal could not adjudge on the question of prize; and the recapture of the
prize, or the bringing the cruiser within our ports, did not vest a jurisdiction in such tri-
bunal, which it was otherwise incapable of assuming. I am therefore for sustaining the
plea to the jurisdiction, and for dismissing the claim of Messrs. Hill and McCobb With
costs. Claims dismissed with costs.

[NOTE. The claimants, Hill and McCobb, took an appeal to the supreme court,
where, in an opinion by Mr. Justice Johnson, the sentence of the circuit court was af-
firmed. 1 Wheat. (14 U. S.) 238. It was held that the exclusive cognizance of prize cases
was vested in the courts of the capturing power. “It is a consequence of the equality and
absolute independence of sovereign states on the one hand, and of the duty to observe
uniform impartial neutrality, on the other,” which gives reason to this principle. Every vio-
lent dispossession of property on the ocean is, prima facie, a maritime tort, and, as such, it
belongs to the admiralty jurisdiction; but that jurisdiction ceases the moment the capture
is determined to be one made in the legitimate exercise of the rights of war.

[An action upon a bill of exchange given to ransom the said vessel was also brought
Case No. 8,978.]

1 [Reported by John Gallison, Esq.]
2 [Affirmed in 1 Wheat. (14 U. S.) 238.]
3 [From 6 Hall, Law J. 1.]
4 This was the first case argued after the reporter had assumed the office. He was not

present at the opening by Mr. Blake, nor at the commencement of Mr. Dexter's argument
5 [From 6 Hall, Law J. 1.]
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