
District Court, S. D. New York. April, 1879.
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THE INNOCENTA.

[10 Ben. 410.]1

DELAY IN RECEIVING CARGO—CONTRACT—EVIDENCE OF CUSTOM.

1. A freight broker engaged for a bark 100 tons of oak logs and 100 tons of other timber. The freight
contract, which was in writing, said nothing about the time to be occupied in the receipt of the
cargo, or the manner in which it was to be delivered to the ship. On the day after the contract
was made the shipper of the timber notified the agent of the ship that the wood was heavy tim-
ber, and that the bark should be ready with corresponding tackle to take it “off the lighters” as
soon as they arrived. The timber was sent alongside in lighters, and, owing to the smallness of the
bark's hatch, and the contracted space between decks, though reasonable diligence was used in
taking the timber on board, the lighters were detained alongside several days. The shipper filed
a libel against the bark to recover the amount of the demurrage of the lighters, claiming that the
cargo was agreed to be received from lighters in the customary time, and that by the custom of
the port of New York, two days only were allowed for that purpose: Held, that, as the contract
did not say that the wood was to be received from lighters, the shipper could not, by his notice,
impose any new terms on the bark.

2. The shipper had the right to deliver the wood alongside in what way he pleased, and it then
became the duty of the bark to receive it.

3. The alleged custom to receive cargo from a lighter in two days, was not proved by evidence of the
adoption by “The New York Produce Exchange” of a rule to that effect, such association having
no power by their rules to make a custom binding in the port of New York.

4. No unnecessary delay or negligence on the part of the bark in receiving the wood had been shown,
and the libel must be dismissed.

In admiralty.
Davies, Work, McNamee & Hilton, for libellant.
W. R. Beebe, for claimant.
CHOATE, District Judge. This is a libel brought by the shipper of cargo against the

vessel for the sum of one hundred and twenty dollars, which is described in the libel
as “demurrage of lighters.” The cargo was heavy oak and black walnut timber. The libel
alleges that on the 1st day of March, 1877, the agents of the vessel contracted and en-
gaged with the libellant that the vessel should take and receive on board at New York to
be carried to London, about 200 tons measurement of timber; that, by the terms of the
contract, the timber was to be delivered and loaded on board of the vessel from lighters
to be furnished by libellant, and that such delivery should be completed within the usual
and customary time, after the lighters should be moored alongside the vessel and be in
readiness for such delivery and loading; that the usual and customary time required in
similar cases is two days, by the custom of the port of New York; that the lighters were
delayed beyond that time by the slow, tedious and irregular way in which the vessel re-
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ceived the timber, and for this delay the libellant demands damages at the rate of $20 per
day, for each lighter, while so delayed beyond the customary period of two days. There
was evidence tending to show that the owner of the lighters had made a claim against the
libellant for this demurrage, and that the libellant had acknowledged the claim to be just
as between himself and the owner of the lighters; but up to the time of the trial, he had
paid nothing. It is insisted by the claimants that on this account the libellant had not at
the commencement of the suit sustained any damage, and therefore could not maintain
the action; that it was not sufficient that he may have incurred a liability, merely. It is,
however, unnecessary to decide this question.

The contract between the vessel and the libellant was in writing, as follows: “Freight
for London, per Italian Bark ‘Innocenta,’ at pier 17, E. river, Benham & Boyeson, agents,
New York, 1st March, 1877, engaged for account of Andrew Brown, about 100 tons mea-
surement oak logs, 50 to 75 tons walnut, 25 tons white wood, at 25s. and 5 p. sterling
per 40 cubic feet; Churchill & Sims caliper measurement; Saml. De Bow & Haughton,
brokers.”

It is very evident that under this contract the vessel never undertook to receive the
wood from lighters; nor is any evidence offered that delivery of such cargo is by the usage
or custom of the port made in such way. On the day after the contract was made, the
libellant notified the agents of the vessel that the wood was heavy timber, and that the
vessel should be ready with corresponding tackle to take it “off the lighters,” as soon as
they arrived alongside. But the contract being already complete and reduced to writing,
it is hardly necessary to observe that the libellant could not, by such a notice impose on
the vessel a new obligation not already imposed on her by the contract itself. It was the
right of the libellant to bring the wood to the ship in what way he pleased, and when
alongside, whether on the pier or otherwise, it was the duty of the ship to take it into her
charge and keeping; but the shipper had no right to prescribe the time
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and manner in which the ship should actually take it on board. The shipper had a right
to leave it on the pier, notifying the proper officer of the ship that it was there under the
contract. He could not, by bringing up, as it were, another pier on the other side of the
ship in the shape of a lighter, make the duty of the vessel in respect tort any different
from what it would have been, if he had placed it on the pier already there for the pur-
pose. If it had been agreed that it should come by lighter, there might be an obligation
implied on the ship's part, to take it off the lighter in a reasonable time. I am of opinion,
therefore, that the libellant has failed to make out the contract alleged in the libel, and
that he has only himself to blame for any loss he has suffered from voluntarily converting
the lighters he hired into piers, and that under this contract no action will lie against this
vessel for loss sustained by the libellant, in consequence of the delay of the lighters while
so used. But the libellant has also wholly failed to prove the alleged custom of the port of
New York, limiting the time within which a vessel in this port must receive cargo from a
lighter to two days. Whether such a custom, if established by the evidence, would bind
a foreign ship, need not be considered, for the evidence of the alleged custom is wholly
insufficient. There is evidence that the “Produce Exchange,” an organization of merchants,
has adopted a rule somewhat to this effect; but no such association can, by a rule, make a
custom of the port, however the members of it may, as between themselves, bind them-
selves to observe the rule. This is matter of contract. But to make a custom of the port,
the rule must be so generally known and acknowledged and acted upon, as virtually to
be applied by the whole of that part of the business community which it would affect.
As it is said in the books, it must be “universal.” In this case, of the four witnesses called
on this question, who were familiar with the trade in question, two were shown to have
no knowledge of any existing custom of the port outside of the rule of the “Produce Ex-
change,” and the strongest witness to its existence doubted its actual application as a usage
to a case where, from the nature of the cargo to be received, it could not be taken on
board with all possible diligence and despatch on the part of the ship, within the period
of two days. Yet to be worth anything as a custom, it should have been proved that it
is actually applied and enforced where, but for the custom, the time allowed would be
unreasonably short. Otherwise the custom adds nothing to the general rule of law which
would allow a reasonable time for taking the cargo on board, having regard to all the cir-
cumstances, if the vessel had contracted to receive it from the lighter.

The libellant has also failed to prove any unnecessary delay or negligence on the part
of the vessel. It appeared that as soon as the lighters came alongside, the stevedore went
to work with a suitable number of men, and the usual appliances for taking the timber
on board; that the hatch by which it must be taken in was small, and the space between
decks where it was to be stowed, very contracted; that there was great and unusual diffi-
culty in taking the timber on board. I am satisfied that the vessel used all due and proper
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diligence to take it on board. On the third day, at noon, the work was stopped in conse-
quence of an order given by the owner of the lighters to their masters, which prevented
the stevedore from continuing the work, and this stoppage continued about twenty-four
hours. It is claimed by the libellant, that the occasion for this order was, that the stevedore
had positively refused to take on board at all what remained of the heavy oak logs. The
libellant's agent appears to have believed that the stevedore had done so upon reports
to him from the lightermen and the owner of the lighters. This led to some misunder-
standing, but I am not satisfied that there had been such a refusal, and therefore I cannot
charge this delay to any fault on the part of the vessel. Libel dismissed with costs.

1 [Reported by Robert D. Benedict, Esq., and Benj. Lincoln Benedict, Esq., and here
reprinted by permission.]
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