
Circuit Court, S. D. New York. Dec. 22, 1877.

INGERSOLL V. BENHAM ET AL.

[14 Blatchf. 362; 3 Ban. & A. 179.]1

EQUITY PRACTICE—INTERLOCUTORY DECREE—WHEN OPENED—NEWLY-
DISCOVERED DECISION.

Under the circumstances of this case, the court refused to open an interlocutory decree.

[Cited in United States Stamping Co. v. King, 7 Fed. 868.]
[Bill by Lorin Ingersoll against Darius Benham and others.]
Frederic H. Betts, for plaintiff.
Benjamin F. Lee, for defendants.
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WHEELER, District Judge. This cause has been heard on the petition of the defen-
dants to open the interlocutory decree heretofore entered therein, because of the discov-
ery of new matter, and the failure of their then counsel to fully represent their interests,
and the answer of the orator thereto. It appears therefrom, that there has been no dis-
covery of any new evidence, but only a discovery of a new use of that which was before
well known. It is not claimed but that the facts were all fully known to the defendants
and their counsel, but that the circuit court of the United States in the district of New
Jersey has made a decision upon the facts, which they did not know of, and the like of
which neither they nor their counsel saw fit to ask to have made here. If that was the
only decision that had been made, and the question was open, doubtless, it would have
great and, perhaps, controlling weight here. But, not only is the question foreclosed by
this interlocutory decree, but also by a judgment the same way in an action at law, on the
law side of this court, between these same parties. So that, if this decree were removed,
that judgment would still stand as a conclusive adjudication of the rights of the parties
involved, which would bind the court to make the same decree again. Therefore, it would
be useless to open the decree, under the circumstances, if it was allowable, under the
usual rules applicable, to open a decree for such a reason. But, further, the reason is not
adequate. The decree in the district of New Jersey might as well be opened on account
of the one here, as vice versa.

There is nothing to show but that the defendants were in fact fully and properly repre-
sented by their counsel, according to his best judgment. The petition alleges, in substance,
that they did not know he was so situated that he could not so represent them, but scarce-
ly, if at all, sets forth that, in fact, he was so situated. But, if it be taken as an allegation
to that extent, the allegation is not admitted in the answer nor proved by evidence, and it
would be unsafe and unjust, not only to the orator but to the solicitor, to assume that he
did not do his full duty, without full proof that he did not. Let the petition be dismissed.

[For a hearing upon exceptions to the master's report, see Case No. 7,040.]
1 [Reported by Hon. Samuel Blatchford, Circuit Judge; reprinted in 3 Ban. & A. 179;

and here republished by permission.]
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