
District Court, S. D. New York. Nov., 1873.

IN RE HULST.

[7 Ben. 40.]1

PRIVILEGE OF WITNESS—RECEIVER APPOINTED BY A STATE COURT A
WITNESS IN BANKRUPTCY PROCEEDINGS—POSSESSION OF BOOKS AND
PAPERS.

A. was appointed receiver by the New York supreme court, in supplemental proceedings against
H. Afterwards, in bankruptcy proceedings against H., A. was summoned as a witness before
the register, under section 26 of the bankruptcy act [of 1867 (14 Stat. 529)]. A suit was pending
against him, for the possession of the bankrupt's books, brought by the assignee
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in bankruptcy. He appeared, but declined to be sworn, or to produce the books, except upon the
order of the court which appointed him receiver: Held, that the receiver was not privileged, but
must be sworn as a witness under the bankruptcy act, and answer the questions put to him; that
he must also produce the bankrupt's books, to be used, on the examination, as evidence; but that
the books were to remain in his possession, and were not to be surrendered to the assignee.

The register certified the facts in this case for the decision of the court, as follows:
Daniel Adee was appointed receiver by the New York supreme court, upon supplemental
proceedings instituted by a judgment creditor of [William W.] Hulst, the bankrupt. Dur-
ing the proceedings in bankruptcy, in this case, before the register, Adee was summoned
as a witness, and required to produce the books and accounts of Hulst, under his control
as receiver. He came, but declined to be sworn and examined. It was contended against
him, that section 26 of the bankruptcy act (Rev. St. §§ 5086, 5087 [14 Stat. 529]), allows
no privilege to a witness as officer of a state court, but covers all persons.

S. G. Courtney, for assignee.
G. W. Niles, for witness.
BLATCHFORD, District Judge. The witness must be sworn, and submit to be ex-

amined, under section 26. It must depend upon the course of examination, whether any
books must be produced.

In accordance with this decision, the receiver, Adee, appeared, was sworn as a witness,
and was examined. He was then required to produce the books and papers in his con-
trol. He was willing to produce them, but only for use as evidence at the examination
before the register, alleging that an equity suit for the possession of them was then pend-
ing, brought against him, as receiver, by said assignee, and that he was entitled to retain
possession until the determination of that suit. He further claimed, that section 14 of the
bankruptcy act applies to clerks and others having custody of books and accounts, but not
to a receiver, who, by authority of court, owns them. The register held that the receiver
must produce and surrender the books, &c., to the assignee. This he refused to do; and
the register, by request, certified the question for decision of the court.

BLATCHFORD, District Judge. Mr. Adee is entitled, at present, to refuse to deliver
up the books to the assignee, or to give him possession thereof. But he must produce
them to be used, on the examination, as evidence.

1 [Reported by Robert D. Benedict, Esq., and B. Lincoln Benedict, Esq., and here
reprinted by permission.]
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