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Case No. 6,857. IN RE HULL.

(14 Blatchf. 257; 18 N.B.R. 1)
Circuit Court, E. D. New York. June 11, 1877.

BANKRUPTCY—RIGHTS OF PRIOR EXECUTION CREDITOR-LIEN OF
EXECUTION.

1. C. docketted a judgment against H., and an execution thereon was delivered to the sheriff, who at
the time had in his possession the goods of H., by virtue of an attachment issued in a suit against
H. by W. Afterwards, H. filed a petition in bankruptcy and was adjudged a bankrupt, and J. was
appointed his assignee. Independently of the attachment, the sheriff took no possession of the
goods of H. until after the petition in bankruptcy was filed. C. applied to the district court to be
paid the amount of his judgment in full, but his application was denied: Held, on review, that C.
was entitled to be paid his claim in full.

{Cited in Re Wheeler, Case No. 17,490; Claridge v. Kulmer, 1 Fed. 402; Crane v. Penny, 2 Fed.
189.)

2. The property being in the possession of the sheriff under the attachment, the lien of the execution
attached to it, and remained, although the operation of the bankruptcy proceedings was to vacate
the attachment.

3. The ease of In re Beisenthal {Case No. 1,236] distinguished.

{See Bartlett v. Russell, Case No. 1,080.]
{In bankruptcy. In the matter of Arthur A. Hull.}

Thomas L. Robinson, for assignee in bankruptcy.

Taylor & Fowler, for Collins, Downing & Co.

HUNT, Circuit Justice. This is a petition for a review of the decision of the district
court, in which the conceded facts are as follows: A petition was presented to the dis-
trict court, and a motion made thereon, by Collins, Downing & Co., for an order direct-
ing John C. Cutter, the assignee of the bankrupt, to pay to Collins, Downing & Co. the
amount of their claim in full, upon the following statement of facts, agreed upon by the
counsel of the respective parties: “On the 9th of September, 1873, at 12.25 P. M., Collins,
Downing & Co. docketted in the office of the clerk of Kings county, a judgment against
the bankrupt for $158.62. At 12.30 P. M., of that day, an execution was delivered to the
sheriff of Kings county on said judgment. At the time of the delivery of said execution
to the sheriff, the sheriff was in possession of the goods of the bankrupt, by virtue of an
attachment issued in a suit begun against the bankrupt by West, Call & Whittemore. At
1.20 P. M., of the same day, the petition of the bankrupt to be adjudicated a bankrupt was
filed. No actual possession of the bankrupt's property was taken by the sheriff, indepen-
dently of the attachment of West, Call & Whittemore, until after the filing of the petition.
There are no other claims against the estate claiming security or priority, and there are
assets in the hands of the assignee sufficient to pay this claim.” The district court denied
the motion. {On the 3d day of May, 1876, at a special term of the said United States



In re HULL.

district court, the Hon. Charles L. Benedict being present, an order was entered to the
following effect, viz.: “On a motion having been made by Collins, Downing & Co. for
an order directing John C. Cutter, the assignee of said bankrupt, to pay to said Collins,
Downing & Co. the amount of their claim in full, now upon said motion and stipulation
of admission as to facts made by the solicitors of the respective parties, and upon all the

proceedings herein, after hearing Taylor & Fowler, solicitors for the petitioners, Collins,
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Downing & Co., in behalf of said motion, and Thomas D. Robinson, solicitor for John C.
Cutter, in opposition thereto, it is hereby ordered that the said motion be, and the same

hereby is denied.”}?

The attachment under which the sheriff held the property of the bankrupt was issued
by virtue of a statute of the state of New York. Code, § 227. It was the duty of the sheriff
to seize the property of the alleged debtor, to take it into his possession, and to hold it, as
security for the satisfaction, of such debt as should be recovered in the proceeding. The
general or ultimate property in the goods levied upon was in the debtor. Thus, if the at-
tachment proceedings had been vacated, or, upon trial, the plaintiff had failed to establish
his right of action, the title to the property, and the right to possession free from lien or
claim, would have existed in the debtor, and this without any affirmative proceeding on
his part. The special property, lien and control of the sheriff to and over the property are
of the same character as in the case of an execution upon a judgment. If the judgment in
such case should be vacated, the special interest of the sheriff, (unless there might be a
lien for his fees,) would cease, and the entire property would at once be in the debtor.

In the case of property levied upon and held by a sheriff by virtue of an execution, it is
well settled, that, when another execution is placed in his hands, no new levy is needed,
but the first levy applies to, and is deemed to be made upon the second execution, equal-
ly as upon the first. Cresson v. Stout, 17 Johns. 117; Russell v. Gibbs, 5 Cow. 390. In
Birdseye v. Ray, 4 Hill, 158, 160, speaking for the court, Judge Nelson says: “The object,
as well as the effect, of an actual levy is, to bring the goods into the possession and under
the control of the sherilf, for the double purpose of safe keeping, and to enable him, by a
sale, to apply the proceeds in payment of the debt. After seizure, they are in the custody
of the law, or of one of its ministers, until a sale and delivery to the purchaser; and an
actual levy under the second execution would, therefore, be but an idle formality.”

We may assume the case, then, as one in which a judgment had been obtained, an
execution issued, and a levy made, before the petition in bankruptcy was filed. Wilson v.
City Bank, 17 Wall. {84 U. S.} 473, holds such a lien to be good against the bankrupt
proceedings.

I am also of the opinion that the lien would have been complete under the laws of
New York, if there had been no levy by the sheriif before the petition in bankruptcy was
filed. The statute of New York enacts, that, upon the delivery of an execution to a sheriff,
the same becomes a lien from the time of such delivery, upon all the personal property
of the debtor within the county, as against every one, except a purchaser for a valuable
consideration, without notice of the execution, though no actual levy be made. 2 Rev. St.
pp. 365, 366, §§ 13-17; Lambert v. Paulding, 18 Johns. 311.

It is argued, however, that to allow this levy to hold the property would be in violation
of the spirit of the bankrupt law {of 1867 (14 Stat. 517)}, which intends, it is said, an



In re HULL.

equal distribution among the creditors of all the bankrupt's property. It is said, also, that
the attachment was not vacated in favor of or for the benefit of the execution debtor, but
of all the creditors. No doubt the attachment, when declared by the bankrupt act to be
dissolved, if issued within four months before the commencement of the bankrupt pro-
ceedings, is dissolved for the benelit of the estate. But such dissolution does not affect any
prior liens upon the property, which are recognized by law. The bankrupt act (section 14),
aims a particular blow at attachment proceedings, as mesne process, and declares, that, if
made within the preceding four months, the process shall be dissolved. But it makes no
such declaration as to an execution, which is final process, or as to the lien of a mortgage.
The effect of these liens is determined by a subsequent section (section 35), and the bona
fides of the security, with reference to the bankrupt act, furnishes the test of validity. By
the decision of the supreme court of the United States, already cited, an execution upon a
judgment obtained without the aid, or connivance of a debtor, is valid under the bankrupt
law. The judgment of Collins, Downing & Co. is not impeached as improperly obtained,
and is, therefore, good in its claim as a prior lien upon the property of the bankrupt.

Nor am I able to see any force in the argument, that a defective levy upon an execution
does not create a valid levy in favor of a subsequent execution. In this case, the sher-
iff's possession under the attachment was perfect in fact and was good in law, when the
Collins execution was placed in his hands. The law then and there applied his possession
and interest to the execution, and, although the first lien was declared to be void, I see
nothing in the statute, or in principle, to impair the lien of the execution.

The case of In re Beisenthal {Case No. 1,236}, decided by Judge Johnson, is cited.
That case, however, may well be sustained without interfering with the views here ex-
pressed. An assignment good at the common law, and valid by the laws of New York,
had been made by the bankrupt before the petition was filed. Under that assignment the
entire property in the goods in question passed to the common law assignee. There was
no interest left in the debtor to which the levy of an execution could attach. The execu-
tion, therefore, fixed no lien on the goods, as in the present case, and, when the
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assignment was vacated by the bankruptcy proceedings, the goods came to the bankrupt
assignee free from any lien or charge. The case is essentially different from one where the
general property in the goods remains in the debtor, where an execution is levied upon
that interest, and the goods come into bankruptcy charged with that lien.

Upon the whole case I am of the opinion that an order should be entered directing the
assignee in bankruptcy to pay to the petitioners the amount of their claim proved against
the bankrupt's estate, and it is ordered accordingly.

! (Reported by Hon. Samuel Blatchford, Circuit Judge, and here reprinted by permis-

sion. ]
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