
Circuit Court, D. Rhode Island. June Term, 1841.

HOLBROOK V. SEAGRAVES.

[1 Story, 546;1 4 Law Rep. 143.]

REMOVAL OF CAUSES TO FEDERAL COURT—SPECIAL BAIL—SURRENDER OF
PRINCIPAL.

Where a cause is removed from a state court to the circuit court of the United States under the
judiciary act of 1789, c. 20, § 12 [1 Stat. 79], and special bail is given, if the bail afterwards seek
to surrender the principal, it should be in open court, and not by a commitment to gaol according
to the local law of the state. But, if the party is so committed, the circuit court will, upon the
petition of the bail, grant a writ of habeas corpus to bring the party into court, to be surrendered
in discharge of his bail.

This was the case of a scire facias against the defendant [Jacob P. Seagraves,] as special
bail for Willard Holbrook. The suit was commenced against the original defendant in the
state court of common pleas. Upon the removal of the cause into this court, the bail on
the original writ became discharged, and Seagraves became special bail for the defendant,
in conformity with the provisions of the act of congress in relation to such cases. Since
the taking out of this scire facias, the present defendant has committed his principal to
the Providence county jail, and now moved the court, that he be discharged upon pay-
ment of costs on the scire facias. The motion being objected to, the court decided, that
the commitment of the principal did not in this case discharge the bail. Cases of special
bail entered for the defendant upon a removal of his cause from a state court into this
court, are not governed by the Rhode Island statute, but by the common law and the acts
of congress. This bail, therefore, could only be discharged by surrendering his principal
into court to be taken in execution, as at common law. The defendant then took leave
to answer the cause, and prayed a writ of habeas corpus, in order to bring the principal
into court. Upon a subsequent day in the term, the defendant was brought into court
upon the writ of habeas corpus, and surrendered in discharge of his bail, and thereupon
was committed to the custody of the marshal for twenty days, in order that he might be
charged in execution upon an alias execution.

Pratt & Atwell, for plaintiff.
Mr. Robinson and R. W. Greene, for defendant.
STORY, Circuit Justice. The case does not fall within the provisions of the statute of

Rhode Island respecting the commitment of the principal to gaol by his bail; but it must
be governed by the judiciary act of 1789, c. 20, § 12, and the doc-trine of the common
law applicable to bail. We shall, therefore, order the party into the custody of the marshal,
to remain in gaol under his custody for thirty days, that the plaintiff may sue out an alias
writ of execution, and charge him thereon, if he shall be so advised.
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1 [Reported by William W. Story, Esq.]
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