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Case No. 6,585. HOGE v. FISHER ET AL.

(Pet. C. C. 163.°
Circuit Court, D. Pennsylvania. Oct. Term, 1815.

CONVEYANCE-INSANITY OF GRANTOR-PRESUMPTION-BURDEN OF PROOF.

Ejectment for a tract of land, claimed by the plaintiff under a conveyance from his father. The de-
fendants held the estate as heirs of the grantor, under the intestate laws of Pennsylvania, and
contested the plaintiff's ttle, on the ground of incapacity in the grantor to convey, from mental
derangement, at the time of the execution of the conveyance. The presumption is in favour of
mental capacity; and in order to affect the validity of a deed or will, incapacity must be proved. If
general derangement is proved at any time prior to the execution of the deed, the grantee must
prove capacity in the grantor.

{Cited in Clark v. Fisher, 1 Paige, 174; Horden v. Hays, 9 Pa. St. 163; Potts v. House, 6 Ga. 324;
State v. Pike, 49 N. H. 410; Fishburne v. Ferguson's Heirs (Va.) 4 S. E. 580.]

This was an ejectment for land lying in Cumberland county, Pennsylvania. The plaintiff
claimed, under a conveyance from his father, David Hoge, dated the 12th of March, 1804.
The defendants claimed under the intestate law of this state, as heirs of the grantor; and
contested the validity of the deed to the lessor of the plaintiff, upon the ground of inca-
pacity in the grantor, from mental derangement, to convey his property: and imposition
and undue influence practised upon the grantor, by the grantee. Many witnesses were
examined, and much contradictory evidence was given on both sides. Only so much of
the charge of the court, as contained rules for the direction of the jury, in weighing the

evidence, has been reported.



HOGE v. FISHER et al.

WASHINGTON, Circuit Justice. The point on which the cause turns, and which it
is incumbent upon the defendants to prove to the satisfaction of the jury, is, that on the
12th of March, 1804, when the disputed deed was made, the grantor was not of sound
mind and of disposing memory; that is, that he was deficient in those qualities of the
mind, which could enable him to dispose of his property, with understanding and reason.
The presumption is always in favour of mental capacity; and he who alleges the contrary,
for the purpose of invalidating a deed or will, must prove it. But if a state of general
derangement, or imbecility of mind, be proved at any time, prior to the act which is at-
tempted to be invalidated, the burthen of proof is shifted; and the person, affirming the
validity of the conveyance, must prove the mental capacity of the grantor or devisor, to do
the act, at the time it was executed. It is not sufficient for him to show, that the grantor
or devisor could return appropriate answers to plain or common questions; but he must
prove, that he was of sound mind and disposing memory. If no actual derangement or
mental imbecility be proved, it is not sullicient per se, to assign a cause of derangement
which might or might not have produced that effect. Paralysis, for instances, is sometimes
a cause of mental derangement, and frequently it is not. If attended by apoplexy, or an
affection of the nerves, it necessarily affects the mind; but it frequently affects only the
muscles, thereby producing bodily infirmity alone, and leaving the mind unimpaired. If
the patient survives the strobe for any considerable length of time, it may in general be
concluded, that it was simply a paralysis, affecting the body only. It is in this way that I
understand the learned physician, who was examined to this particular point. Whether
the grantor in this case was affected in one way or the other, may well be doubted. If the
physician who saw him, and who has given testimony respecting his situation, had had an
opportunity to examine his case, and to form a deliberate opinion upon it, that opinion,
pronounced by a man of his acknowledged professional talents, would have been almost
conclusive upon this point. But he saw him once only, and then for a very short time:
there was little or no conversation between them; and this witness gave it as his opinion,
that he was incapable of conversing. The jury must resort to the evidence given to them
on both sides, to prove the real state of the grantor's mind, at, before, and after the time,
when this deed was made; and in deciding this important fact, they will take into view,
the state of his mind, whether, as it may have been affected by the paralytic stroke, or
by old age, or by any undue influence, exercised over him by his son Jonathan, or by
all these causes combined. In weighing the contradictory evidence upon which they have
to decide, that which contains facts, upon which they may judge for themselves, and are
given by witnesses, who, by frequently seeing and conversing with the grantor, had a full
opportunity of forming a judgment as to his state of mind, ought to prevail with the jury,
over general opinions upon the same subject, formed by persons who had fewer oppor-

tunities of judging. Verdict for plaintiff.
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