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Case NO. 6,583. HOGAN V. INGLE
{2 Cranch, C. C. 3.52.]l

Circuit Court, District of Columbia. Oct. Term, 1822.

DISTRESS FOR TAXES—STATUTE OF LIMITATIONS.

Distress for taxes due to the corporation of Washington, is not barred by the statute of limitations.
Replevin for goods taken by the defendant as a distress for taxes due to the corporation

of Washington for the years 1812, 1813, 1814, 1817, and 1818, amounting to $55.53. The
distress was laid November 3d, 1820. The plaintiff tendered $19.37, the amount of taxes
due for the years 1817 and 1818, and on the 7th of November, 1820, replevied the goods,
having first obtained an order or warrant therefor in these words: “To the clerk of the
circuit court of the District of Columbia, for the county of Washington: Whereas, Thady
Hogan, of the county aforesaid, bricklayer, has satisfied me, the undersigned justice of
the peace for the county aforesaid, that it is necessary for the purposes of justice that a
replevin should issue in the name of the said Thady Hogan, as plaintiff, against Joseph
Ingle, collector of taxes, due the corporation of Washington, in the second ward,
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for the following personal property taken in execution by the said collector for arrearages
of taxes due to the said corporation; that is to say, one mahogany bureau, &c. Now,
therefore, you are by these presents empowered and directed forthwith to issue a writ
of replevin for the goods and chattels taken as aforesaid; provided, however, that the
said plaintiff shall lodge with you, before the issuing of such writ, the sum of $19.37,
which appears to be the sum really due from him for taxes; and for so doing, this shall
be your sufficient warrant. Given under my hand and seal, this 4th day of November,
1820. Joseph Forrest (L. S.)” The Maryland act of 1785 (chapter 34) enacts, “that in every
case of money or other thing, due the public, for satisfaction of which there shall be any
distress or execution of property by any officer or person authorized by law so to do, no
writ of replevin shall issue, or be maintainable in law.” By the act of 1786 (chapter 12)
on a distress, the party may complain to the commissioners of the tax, who may hear and
adjust such complaint, and suspend the sale of the property. By the act of 1790 (chapter
53), where personal property shall be taken in execution for public taxes by collectors of
arrearages, the party may obtain a writ of replevin by satistying a justice of the peace that
it is necessary for purposes of justice that a replevin should issue, who will thereupon
issue his warrant to the clerk, &c. Under these acts, the warrant in the present case was
granted, and the writ of replevin issued. The defendant justified the taking of the goods
as a distress for the taxes of which he was collector. The plaintiff relied on the plea of
limitations, and at the trial of this cause at the last term, THE COURT (THRUSTON,
Circuit Judge, contra) was of opinion, that the statute of limitations was a bar. The verdict
being for the plaintiff, the defendant moved the court for a new trial, upon the ground of
misdirection of the jury upon that point, which motion now came on to be argued.

Mr. Key, for defendant. The question is, can the plaintff in replevin reply the statute
of limitations to an avowry for taxes due to the corporation of Washington. The Maryland
statute of 1715 (chapter 23) limits “all actions of debt for lending, or contract without spe-
cialty, and all actions of debt for arrearages of rent,” but says nothing of distress, nor of any
other kind of debt. It speaks only of actions. A distress is not an action. It is execution.
The statute of limitations is in derogation of the common law, and must be construed
strictly. An action of debt for escape is not within the statute; nor an action of debt on
the 2 Eliz. 6, for not setting out tithes; nor for arrearages of rent, reserved on a lease by
indenture; nor for money levied on a fieri facias; nor on a tally; nor on an award; nor any
uncommon action of debt, or of detinue. Bac. Abr. tit “Limitation,” D; Jones v. Pope, 1
Saund. 37. No case has been found, in which it has been decided that a distress for rent
was within the statute, although an action of debt for rent is.

Mr. Jones, contra. If the remedy be extinguished, the legal right is extinguished, al-
though the moral obligation may remain. A debt is as much discharged by the statute
of limitations, as by a discharge under a bankrupt law. Trueman v. Fenton, Cowp. 548;
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Hawkes v. Saunders, Id. 290; Barnes v. Hedley, 2 Taunt. 184; Hardy v. Cathcart, 5
Taunt. 14, 16. “Any construction of the statute to make it bar one form of suing, while
others are open, was nugatory and contrary to its true intent.” “The law, from the nature
of it, ought to be taken liberally in favor of defendants.” “The limitation of suits is found-
ed in public convenience, and attended with so much utility, that courts of equity adopt
this statute as a positive rule, and apply it by parity of reason, to cases not within it.” Per
Lord Manstield, in the case of Johnson v. Smith, 2 Burrows, 961. There is a great dif-
ference between the English and the Maryland statute of limitations. The English statute
enumerates the forms of action technically. The Maryland statute uses words of general
and common import. It refers to the cause of action, rather than to the form of action. It
speaks of actions founded on book-debt, and on account. It includes all actions of debt
not founded on specialty. Thus, an action of debt qui tam is within the statute. There are
many cases within the reason of the statute, though not within the letter, and where the
party may avail himself of it, with or without special plea. It is said that a distress is an
execution, not an action, and therefore not within the statute. But an avowant is an actor.
His avowry is the declaration in an action commenced by the distress. The plaintiff pleads
to it, an issue is joined, and the cause proceeds to trial and judgment. The statute is a
bar to all actions upon contract, and all actions of debt not on specialty. If an action of
debt had been brought for these taxes, it would have been within the statute; and if one
remedy is barred, all remedies for the same cause of action are barred also. Under the
charter of the Bank of Columbia, the first process is an execution, and the goods may be
sold before the defendant can have any remedy. On the return of the execution, he may
have an issue tried, whether the debt be due, and may plead the statute of limitations in
the same manner as if the bank had brought suit in common form. So the statute is a bar
to a libel for seamen's wages, as il the suit were at common law; and so in all cases when
the courts of admiralty and courts of common law have concurrent jurisdiction. Ball. Lim.
94; Hyde v. Partridge, 3 Salk. 228. The taxes due to the corporation of Washington, are
only debts, and are not entitled to greater privileges than debts due to banks and other

corporations,
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or even to individuals. They are called “taxes,” but they are not taxes due to the sovereign
authority of the country. They are entitled to no prerogative protection, no priority of pay-
ment, and no extraordinary mode of collection. They do not form an exception to the
general principle, that if the right he barred in one form of action, it cannot be recovered
in another. No presumption of purity in the corporation can give any sanctity to its claims.
They are as much within the spirit of the law, as the claims of individuals. But it is said
that this is a debt due by statute, and therefore not within the limitation, like the action
of debt for an escape. But there were other reasons for that decision. The cause of action
for escape arises ex maleficio, and was therefore not one of the forms of action barred by
the statute. It was not an action of debt upon the statute, although the statute gave the
remedy. So the remedy upon a promissory note is given by the statute of Anne, yet the
action is not upon the statute. So the action for use and occupation is given by a statute,
but is barred by the limitation. So the charter of Washington gives the corporation power
to lay and collect taxes, (among many other powers,) and to contract, and to become cred-
itor and debtor, but that does not exempt all their contracts from the act of limitation.

Mr. Key, in explanation. The tax is imposed by a by-law, which, being authorized by
the charter, is equivalent to a specialty of the highest nature.

Mr. Jones, in continuation. The obligation to pay the tax arises from the joint act of the
corporation and the party. He makes himself debtor by purchasing or holding property in
the city. It is a contract. A corporation aggregate is only a collection of individuals, and has
no other privileges than those expressly given by its charter.

Mr. Swann, in reply. This is a claim for taxes due to a corporation empowered by
congress to lay and collect them. It is a debt, not by simple contract, but by record or by
specialty, or by an act in the nature of a specialty, and therefore is not within the statute
of limitations. It is like the case of taxes in Maryland. By the common law, replevin does
not lie for distress for taxes. To lay and collect taxes is a sovereign prerogative; and so far
as that power is delegated to the corporation of Washington, it is a sovereign, and is en-
titled to the benefit of the maxim, nullum tempus occurrit regi. When congress delegated
this power to the corporation, it meant to give with it all the collateral powers and rights
belonging to a state in relation to taxes. The plaintiff has considered these taxes as public
dues, or he would not have applied to a justice of the peace for a warrant to the clerk to
issue the replevin, under the act of 1790 (chapter 53). The statute of limitations is to be
construed strictly as to the classes of actions to be barred, but liberally as to the individual
cases in the several classes. If distress for taxes be within the statute, what is the period
of limitation? One, two, or three years, or any other time? The remedy is expressly given
by act of congress, and if it be an action, it is an action upon the statute. No case can be
found of a plea of limitation to an avowry for rent. Distress and sale is an execution. No

day is given to plead the act of limitations.
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THE COURT (nem. con.) granted a new trial without costs, being of opinion that the
statute of limitations was not a bar to distress for taxes due to the corporation of Wash-

ington.

1 {Reported by Hon. William Cranch, Chief Judge.]
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