
District Court, S. D. New York. 1860.

HIGGINS ET AL. V. WATSON ET AL.
[43 Hunt, Mer. Mag. 69.]

FREIGHT—LOSS OF CARGO—CHARTER-PARTY.

[1. The vessel owner is not liable for the loss by sea perils of goods laden on deck with the shipper's
consent, in the absence of culpable neglect or misconduct in their destruction or jettison.]

[2. As between the charterer and the owner, the charter-party, and not the bills of lading, controlls
the contract of shipment, and governs the rights of the parties, where their terms are conflicting.]

[This was a libel by N. Foster Higgins and others against Barron C. Watson and oth-
ers for freight under a charter-party.]

The libellants were the owners of the schooner B. S. Johnson, which was chartered on
August 6, 1858, to the respondents by her master, for a voyage from two ports in North
Carolina to New York, the respondents engaging to provide the vessel with a full cargo
of resin and spirits of turpentine in barrels under deck, and with a deck load of resin in
barrels, and to pay the master or agent a certain freight for resin and spirits of turpen-
tine under deck, and another rate of freight for resin on deck. The master signed two
clean bills of lading for resin shipped on board, and one deliverable to the respondents or
their assigns, and the other deliverable to a third party. The vessel arrived in New York,
September 24, 1858, and delivered to the respondents 106 barrels of resin less than the
number of barrels called for by the bills of lading, that number having been swept from
the deck or jettisoned by reason of sea perils. The master duly assigned the charter-party
to the libelants, who brought this action to recover the freight according to the charter,
while the respondents claimed that as the bills of lading were clean bills, the libelants
were responsible for the loss of the resin shipped on deck.

Before BETTS, District Judge.
HELD BY THE COURT: That the owners of a vessel is not liable for the loss by

sea perils of goods laden on deck with the consent of the shipper, when no culpable
neglect or misconduct is attributed to him in their destruction or jettison. [Lawrence v.
Minturn] 17 How. [58 U. S.] 100. That the charter-party in this case, and not the bills
of lading, forms the controlling contract of shipment, and governs the rights of the parties,
which are not changed by specifying a different rate of freight in the bills of lading. That
the objection that an action upon a charter-party is not within the jurisdiction of the court,
cannot be maintained. Decree for libelants, with a reference to ascertain the amount of
the charter-money due.
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