
District Court, S. D. New York. April, 1876.

THE GUISBOROUGH.

[8 Ben. 407.]2

LIEN—ADVANCES—FOREIGN VESSEL—MORTGAGEES IN POSSESSION.

P., the owner of a British vessel, having agreed to sell her to American citizens, executed and deliv-
ered mortgages to them, it being part of the agreement that the title to her should remain in P.
The mortgagees took possession of her aud ran her, one of them becoming master, and obtained
advances for her, in the port where they resided, from M., who had knowledge of the true rela-
tion of the mortgagees to the vessel: Held, that the vesselin the hands of the mortgagees was not
a foreign vessel, and that M., had no lien upon her for his advances.

[Cited in The Rapid Transit, 11 Fed. 330.]
This was a libel by the firm of B. F. Met-calf & Co., of New York City, to recover

the amount of advances made by them for the brig Guisborough, on the order of her
master, Enos, in the port of New York, in the year 1873. The libellants alleged that the
brig was a British vessel and that the advances were made on her credit. Joseph S. Enos
and Edward F. Cullen appeared as claimants of the vessel and, by their answer, alleged
that, at the time the advances were made, she was the property of the claimants, who
were residents of New York and American citizens, and that the advances were not a
lien on the brig, but were furnished on the personal credit of the claimants. It appeared
in evidence, that, in 1872, one Potter, a British subject, agreed to sell the vessel to the
claimants and two others, also American citizens and residents of Brooklyn. In pursuance
of this agreement they paid Potter the price, and he gave them mortgages on the vessel
to more than her full value, and a power of attorney to control the vessel, it being a part
of the agreement that the title to the brig,“as a British vessel, was to stand in Potter.” The
mortgageesthen took possession of the vessel. Enos was appointed master of her, and they
ran the vessel as they pleased. The other parties afterwards transferred their interest to
the present claimants, and, while the vessel was running in this way, the libellants made
the advances which they sought to recover.

R. D. Benedict and W. W. Goodrich, for libellants.
Beebe, Wilcox & Hobbs, for claimants.
BLATCHFORD, District Judge. Although the legal, registered title to the vessel was

in a British owner, yet the mortgagees were the equitable and beneficial owners of the
vessel and were mortgagees in possession, exercising ownership over the vessel and deal-
ing with her as their own property. They paid to Potter the money which they paid to
him, not as lenders of such money on mortgage, but as purchasers of the vessel. They
paid him $4,800 as the purchase price of the vessel, while the amounts which purported
to be secured by the five mortgages made a total sum of $9,000. They took the mortgages

Case No. 5,864.Case No. 5,864.

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

11



to protect their interests as purchasers. In their hands, as purchasers of her, she was not a
foreign vessel. It is clear, from the evidence of Benjamin F. Metcalf, one of the libellants,
that he was aware, from his first knowledge of the connection of the mortgagees with the
vessel, that they had taken the control of her as owners and purchasers, and hadtaken the
mortgages, not as evidences of money loaned, but to protect their interest as purchasers
and their control as owners, and that their possession of the vessel was a possession of
ownership, and not to secure money loaned. Under these circumstances, no lien on the
vessel arose out of any of the transactions of the libellants with the mortgagees or with
the master ofthe vessel, and the libel must be dismissed, with costs.

2 [Reported by Robert D. Benedict, Esq., and Benj. Lincoln Benedict, Esq., and here
reprinted by permission.]
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