
District Court, S. D. Georgia. Nov. 7, 1868.

IN RE GRIFFIN.

[2 N. B. R. 254 (Quarto, 85); 2 Am. Law T. Rep. Bankr. 23; 1 Chi. Leg. News, 103.]1

LEVY, BY UNITED STATES MARSHAL—EXEMPTION OF PROPERTY OP
BANKRUPT.

Property of the bankrupt, exempt, both by state and bankrupt law from levy and sale, cannot be sold
after he has filed his petition in bankruptcy, although then levied on by a United States marshal.

By FRANK S. HESSELTINE, Register: I, the undersigned, having been designated
by the court as the register in bankruptcy before whom the proceedings in the above
matter of the bankruptcy of Jesse H. Griffin are to be had, do hereby certify, that in the
due Course of such proceedings the following question, pertinent to the same, arose and
was stated and agreed to by Richard K. Hines, Esq., attorney for J. Waxlebaum et al.,
purchasers at United States marshal's sale, J. John Beck, Esq., assignee of the estate of
the bankrupt, and A. Wood, Esq., and C. B. Wooten, Esq., attorneys for the bankrupt.

Jesse H. Griffin filed his petition to be adjudged a bankrupt on the 3d day of March,
1868. On the 27th day of the same month he was adjudged a bankrupt. On the 10th day
of February, 1868, the United States marshal, by virtue of a fieri facias in favor of certain
creditors of the said bankrupt, levied upon one house and lot and a storehouse in the
town of Morgan, Ga., and lot 150 of the Tenth district, Telfair county, Ga., all the real
estate of the said Griffin, and on the 7th day of April sold the same at public outcry to J.
Waxlebaum et al., executing a deed therefor. Question; Could the United States marshal
sell the said real estate, and thus deprive the bankrupt of his right to a homestead
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therein? And the said parties requested that the same should he certified to your honor
for your opinion thereon.

By the bankrupt act [of 1867 (14 Stat 517)], the bankrupt, on the filing of his petition
for the benefit of its provisions, and complying with the requirements of the eleventh sec-
tion thereof, is entitled to have exempted and set apart to him by the assignee, in addition
to such as is exempted by the fourteenth section of the act and that exempted by the laws
of the United States, “such other property not included in the foregoing exceptions as is
exempted from levy and sale upon execution, or other process or order of any court, by
the laws of the state in which the bankrupt has his domicile at the time of the commence-
ment of the proceedings in bankruptcy.” By the Code of Georgia, there is exempted to
the head of a family, from levy and sale, “fifty acres of land, and five additional acres for
each of his or her children under the age of sixteen years. This land shall include the
dwelling house, if the value of such house and improvements does not exceed the sum of
two hundred dollars;” or, in lieu of the above land, “real estate in a city, town, or village,
not exceeding five hundred dollars in value,” beside other property therein specified. The
bankrupt, in compliance with the general orders and forms in bankruptcy, claimed, in his
schedule under form “B 5,” to have exempted to him, with other property, “a dwelling
house and lot containing three acres, in the town of Morgan, Calhoun county, Ga., value
five hundred dollars.” It is my opinion that the act of filing his petition in bankruptcy, on
the 3d day of March, A. D. 1868, entitled the bankrupt, provided he conformed to all his
duties under the bankrupt act, to all the privileges and benefits thereof; that one of those
benefits was the preserving to him all the property specified in the act as exempted to
those who come under its provisions. Another was a discharge from all his debts. I there-
fore do not understand that after the bankrupt had applied for the benefit of the act, one
of his creditors, who had been served with notice that a warrant in bankruptcy had been
issued out of the district court of the United States for the Southern district of Georgia,
against the estate of Jesse H. Griffin, adjudged a bankrupt upon his own petition, could
continue to collect his debts out of the estate by selling, under fieri facias, the homestead
secured to the bankrupt by the bankrupt act The relief which he sought from this court
against his creditors, and the preservation of a home for himself and family, is not to be
defeated by any act of one of those creditors. He with good reason understood that in
this court, by surrendering all his estate, his debts would be discharged, and he allowed
from his estate a shelter for his family. His house and certain other property he could
have saved by applying to the state court It is impossible that having applied to this court
in accordance with an act constitutionally passed by the general government for the full
relief of insolvent debtors, that it is less powerful to save his home from the grasp of the
creditor whose claim is being discharged by its action.
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In brief, my opinion is that the homestead of a bankrupt cannot be sold after he has
filed his petition in bankruptcy, although it may then be levied on by the United States
marshal. In this case he served the notices of the issuing of the warrant in bankruptcy,
and should have suspended proceedings on the fieri facias.

There is another very good reason why this sale should be set aside by your honor,
which I deem it my duty to bring to your attention. For some cause, the whole of the real
estate of the bankrupt, returned by him as worth fifteen hundred dollars, was sold for one
hundred and twenty-five dollars-the homestead alone bringing fifty dollars. The generally
known fact that Griffin was in the bankrupt court, and was entitled there to to the ex-
emptions allowed under the bankrupt act together with the opinion generally entertained
in the vicinity where the bankrupt dwells, that all other legal proceedings against a person
are stayed by his filing his petition in bankruptcy, may have been the reason why this
valuable property sold for so mere a trifle. The purchasers are before this court having
joined in asking that this question be certified to your honor, and I recommend that the
sale be set aside, and the assignee directed to take charge of this property, and dispose of
it in accordance with the requirements of the bankrupt act.

ERSKINE, District Judge. I have carefully considered the able opinion of Mr. Register
HESSELTTNE, in Re Jesse H. Griffin, a bankrupt, and affirm his decision.

GRIFFIN, In re. See Cases Nos. 5,810 and 5,815.
1 [Reprinted from 2 N. B. R. 254 (Quarto, 85), by permission 1 Chi. Leg. News, 103,

contains only a partial report.]
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