
Circuit Court, S. D. New York. Dec. 6, 1872.

GALLAHUE ET AL. V. BUTTERFIELD.

[10 Blatchf. 232; 6 Fish. Pat Cas. 203; 2 O. G. 645; Merw. Pat Inv. 340.]1

PATENTS—VALIDITY—INFRINGEMENT—REISSUE TO COVER SEPARATE
DEVICES—COMBINATION—NEW RESULTS—ABANDONED EXPERIMENT.

1. The claims of the reissued patent granted to Alpheus C. Gallahue, July 6th, 1869, (the original
patent having been granted to him August 16th, 1853, and extended,) and of the reissued patent
granted to said Gallahue, June 22d, 1869, (the original patent having been granted to him March
29th, 1859,) and of the patent granted to said Gallahue, August 26th, 1862, all for “improvements
in machines for pegging shoes,” considered.

2. A patentee, in his original patent, described a spring and a weight, acting conjointly to drive down
an awl-carrier and a peg-driver. In a reissue of the patent, he claimed the use of the spring alone,
for that purpose, without the weight. The defendant used for the purpose, a powerful spring,
equivalent to the spring and weight: Held, that the claim in the reissue was valid, and that the
defendant infringed it.

3. A patentee, whose devices are new, is at liberty to claim each, by way of reissue, although he may
have represented and claimed them originally as acting conjointly.

[Cited in Calkins v. Bertrand, Case No. 2,317; Gould v. Ballard, Id. 5,635; Holmes Burglar-Alarm
Tel. Co. v. Domestic, etc., Tel. Co., 42 Fed. 224.]

4. It is not true of a machine, as such, that, because every one of its members performs in it the
identical office which it would perform howsoever used, their conjoint action in the new combi-
nation may not produce a result useful and never before attained.

5. Where one or more of the parts are new, and the combination is, for that reason, made to produce
a new result, in the greater rapidity and economy with which the work can be performed, there
is something more than mere aggregation.

6. Where the patentee drove his awl-carrier by a spring made to operate automatically, and the use
of such spring, for such purpose, was new, and could not be usefully employed without the use
of a gauge for the edge of the sole to rest against: Held, that the combination of a gauge with an
awl-carrier driven by a spring was a new combination, and not a mere aggregation, although the
gauge and the awl-carrier were old, and operated, in relation to each other, in no new manner, in
the new combination.

7. Where a machine, not brought into effective operation, was cast aside and taken apart, without
any intention to reconstruct it, portions of it being appropriated to other uses, and the remaining
parts being wholly useless for any purpose within the purview of a subsequent patent: Held, that,
as an answer to such patent, such machine must be regarded as an abandoned experiment.

Case No. 5,198.Case No. 5,198.
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2 [In equity. Final hearing on pleadings and proofs. Suit brought [by Alpheus C. Gal-
lahue and Eli Bennet against William Butterfield] upon patent [No. 9,947] for “improved
machine for pegging boots and shoes,” granted A. C. Gallahue, August 16, 1853; extend-
ed seven years, and afterward reissued under date of July 6, 1869 [No. 3,533]; also, letters
patent [No. 23,361] granted same, under same title, March 29, 1859, and reissued June
22, 1869 [No. 3,517]; also, letters patent [No. 36,292] granted same, under same title,
August 26, 1862.

[The accompanying engravings represent the Gallahue machine, as shown in the reis-
sue of July 6, 1869.
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[The specification states the nature of the Invention to consist in—
[“So constructing a machine that the punching of holes, cutting pegs, and driving them

by percussion (not forcing) into the soles of boots or shoes, is performed at one operation;
and that, instead of moving the machine over and around the work, which is attended
with great complexity of machinery and expense, I am enabled to move my work under
the operative portions of the machine, and, by simplifying the mechanism, greatly reduce
the cost, and render practical the operation, as applied to all sizes and shapes of the sole,
without any change being necessary, except that of substituting one of the ordinary lasts
for another.”

[In the engraving, II represents the last of the ordinary form. It is provided with a
staple o', for securing it on the block m', m', and at one end of this block there is a slight
hollow to receive the toe, while the other end is flat to receive the heel of the last. S',
S' represent a metallic plate, having uprights, 4s, 4s, between which the block m', m', is
placed, it being secured by screws to S', S'. This plate forms a turn-table for the last, the
pivot thereof being a shaft under the center of the heel, by which the ends of the shaft
are reversed. The last is secured to the block and turn-table S' by a lever, n', passing
entirely through m', m', and through slots in 4s, 4s, and having a hook for entering the
staple O' in the last. By the driving of a wedge, q', in the slot 4s, the lever is depressed,
and, drawing on the hook and staple, secures the last firmly on m', m'. x' x' is the base
of the machine; w', a sliding table thereon, moving longitudinally by tongues and grooves,
through the agency of racks and a pinion; v is a second table, vibrating back and forth
on w' u' is a rail supporting the turn-table S' and toe of the last. At each end of the rail
is a square notch or stop, a', in which the spring-handle r of the turn-table drops on the
alternate change in the position of the last in pegging each side. The straight portion of
the rail on the edge of o supports the last-holder when the heel is being pegged. w, w
are uprights secured to the base x', and are braced with a cross tie, J. u, u are sides of
a sliding-gate, working in upright guides on w. r is a cross-head connecting u, u. P is the
main or driving shaft, which, through a screw and cog-wheel operates the shaft 13. On
the lower portion of shaft 13, slides a pinion, which has motion given it by a sliding key
and slot in the shaft and pinion. Two racks, 6 and 7, one above the other, are extended
horizontally, so that this pinion engages in one or the other, according as it is raised or
lowered by a lever-operated in connection with the helical spring k'. The raising of the
pinion changes its gear in giving the table w' motion toward the right. After finishing the
shoe, the table is returned by hand. The slight transverse motion of the table o, required
on account of the inequality of width of the soles, is permitted by the extension and con-
traction of helical springs placed under v', one end being secured to the side of v', the
other end to the side of w'. By means of these springs, the edge of the sole is always
kept up to the gauge a, back of the awl d, under the peg-driver. The gauge a is made
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adjustable, so that by changing it, any desired number of rows can be pegged around the
shoe, one after another.

[By the pinion D, on the horizontal shaft B, which carries a bevel-wheel, B, meshing
in a second bevel-wheel F, on the upright shaft c, motion is given to the turn-table S',
placed on the upper end of the shaft, when required in turning the last in pegging the
heel. A lever, c' c', pivoted at 4f, and a pitman, y', attached to r, and a weight, bb, as a
counterpoise to adjust the weight of the sliding-frame on the roller f, pressing on the sole,
serves as a means of giving greater or less pressure to this frame. The lever 16 is held
down by a catch, 3s, until it is relieved by the short projecting arm, 3t, striking against it
when the spring k' lifts the lever 16 and pinion from rack 7 to rack 6. H is a flat spring
secured to the base x', the upper end thereof resting upon the shoulder of the catch B.
The pinion being now engaged with the rack, which slides by means of a slot therein on
a screw z', projecting from the table w', carries with it the rack 5, and thus gives motion
to the turn-table S'. The same arm, 3t, now is moved against the catch L, and throws it
from under the spring H, which depresses lever 16, and throws the pinion out of rack 6
into rack 7. N is a triphammer secured to the front of the base x', and acts on the spring
50 and lever 51, placed under the spring-handle r', throwing said spring-handle out of the
stop a', when the lever 16 is lifted by the helical spring k', and thus permits the turn-table
to change the position of the last, while the pegs are being Inserted in the heel after one
side is finished; then the pinion 9, in gear with rack 7, continues moving the table w' and
the last still further to the right, and finishes the shoe.

[The pegging portion is represented by h, a rod in Fig. 3; the lower end carries the
awl d, and the upper end the head z. f' is a helical spring attached to the head, giving
the awl-rod a quick stroke when released from the cam 53, Fig. 3. The arm having been
lifted by an arm, 54, projecting from the square rod 52, is also connected with z. This
cam also holds up the rod and awl while the I peg is being inserted. The spring f' has
its lower end secured by a staple to the ways 60, in which there is a series of holes for
adjusting the staple up or down, and thus to I regulate the tension of the spring so as to I
strike a heavier or lighter blow, as may be required. X is a square hammer-head, sliding,
independent
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of the peg-driver, on the awl-rod h, said rod moving in stationary ways'60. Its use is to
drive the pegs into the sole, and it is lifted by the end of cam 2, acting on a projecting
arm 1, being held up by this cam (a portion seen in dotted lines,) while the awl is in
operation, g' is a helical spring, giving a quick descending motion to the hammer, i, Fig.
1, is the rod of the peg-driver, lifted by a stirrup n (connected at 17), and by the cam e,
on the main-shaft P. It slides on the face of the peg-cutter R by means of a slot, 18, and
screw. The lower part of is rounded and reduced in size, so as to enter freely the tube
below. The peg-wood passes through a slot in R, and stops against a spring gauge-plate,
10. At the mouth of this slot a knife is drawn upward, and splits the peg with the grain
of the wood by the stirrup m, connected at 22, raising R, and forcing upward the wood
against a stop pressing into a slot, in R, arrests it, and the peg is forced into the tube.
This stop is adjustable, by a slot, to suit different lengths of peg-wood. T, the base-block,
upon which all the sliding portions are secured, is swung to the frame-work by a screw,
at its upper end, so as to admit of a slight change of position, to bring the peg over the
previously punched hole in the sole, by means of the lever A, acted on by the side-cam
o in its revolution. At g is the trough carrying the peg-wood, connected with this base. A
finger forces up the peg-wood in g by the weight e, and cord passing over the stub on the
side of T. L is a bent arm, on which the stirrups m and n are pivoted.

[The operations of the machine, and the advantages secured by it, are thus described
in the patent, viz.:

[“The last being turned toward the wheel and handle on shaft P, the toe thereof to-
ward the right hand, the edge of the sole bearing against the gauge a, and the drop-bar
r', in a', under the toe, the peg-wood supplied in strips in the holder g, turn the shaft P
toward the right, or in direction of dart.

[“The cam 53 raises the hammer z, and rod 52, by a projecting arm, 54, thereon, and
the awl-rod h, sliding in ways 60, and awl d, on the arm, 54, being released from the cam,
the spring f quickens the descent of the awl, and drives it into the sole of the shoe.

“Then the cam e, through the stirrup n, lifts the peg-driver I sufficient to let the peg-
wood under it against the gauge 10, and the cam o, Fig. 3, the peg-cutter, and the cam 2
lifts the arm 1 of the sliding hammer Y, keeping it until the awl is raised out of the way
by the cam 53 again coming in play, and both hammers are kept up until the upper end
of the lever A being moved to the right, in the revolution of the wheel carrying the cam
o (see Fig. 5, where this change of position is shown), while the lower end of A., entering
a hole in the lower end of the base-block T, carrying the peg-tube and driver, gives it
and them a slight side movement, independent of the awl and awl-rod, for the purpose of
bringing the charged tube and driver over the previously punched hole in the sole.

[“By the turning of cam 2, the arm 1 is released therefrom, and permits the head Y
sliding on the awl-rod h, moving in fixed ways of the frame 60, to give a quick descending
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stroke on the head of the peg-driver, and thus insure the perfect insertion of each peg
successively into the sole of the shoe.

[“It is obvious that, instead of using the hammer to operate the peg-driver, and attach-
ing the spring g' to that, the spring may be applied direct to the peg-driver, the same as is
done with the awl-carrier, either plan being used at will.

[“By this method of constructing a machine, many advantages are gained over the ma-
chines heretofore made.

[“In all machines of this class, as previously constructed, the shoe or boot, when being
pegged, was simply moved forward in a straight line, and, instead of gauging the row of
pegs, by having the edge of the sole bearing against a gauge, as I do, they had to use
patterns, corresponding in size and form to the boot or shoe being pegged, to gauge and
form the rows, and at every change in the size or form of the boot or shoe the patterns
had to be changed also.

[“By my plan the sole itself becomes the pattern, and thus my machine, without any
change or alteration, will peg a boot or shoe of any size or form, and by simply adjusting
the gauge so as to throw the last further in or out, successive rows may be formed in the
same manner.

[“In the previously made machines, where the shoe simply moved to and fro, they
could only peg along the sides, leaving a space around both heel and toe unpegged, and
which had afterward to be finished by hand.

[“By my plan of pivoting the last-holder, so that it can be turned around, I am enabled
to continue the pegging entirely around the heel, starting at the toe on one side, and con-
tinuing around to the toe on the opposite side, thus completing at one operation the entire
pegging, with the exception of a small space at the toe, where it is usual to insert nails.

[“By using a spring, and attaching it directly to the awl-carrier, or to the weight attached
rigidly thereto (if a weight be used), I drive the awl by a quick percussive movement, and
then, by using a cam to withdraw the awl, I make sure of overcoming any tendency of the
awl to stick in the sole.

[“I rely on the spring for driving the awl, and it is obvious that the spring may be used
for this purpose, with or without a weight, as may be desired; and by regulating
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or altering the tension of the spring, the force of the blow can be adjusted to adapt the
machine to the making of boots and shoes of any style, with soles light or heavy, thick or
thin.

[“I am aware that machines have heretofore been made in which a cam was used to
force the awl and the peg into the sole, and a spring used to withdraw the awl, and there-
fore I do not claim broadly the use of a spring or cam in a pegging-machine.”

[The other two patents are subsequent modifications of this machine by the same in-
ventor.

[The decision of the court relates to some of the details of the machine, the nature of
which are sufficiently indicated by the language of the court to render that portion of the

decision intelligible without further explanation or description.]3

C. M. Keller, for complainants.
G. L. Roberts, for defendant.
WOODRUFF, Circuit Judge. The bill of complaint herein is filed to restrain the al-

leged infringement of certain letters patent for machines for pegging shoes. A patent was
granted to the complainant Gallahue, on the 16th of August, 1853, which was extended
for seven years, on the 18th of February, 1867, and was afterwards surrendered and reis-
sued under date of July 6th, 1869. Another patent was granted to the said complainant
on the 29th of March, 1859, for another improvement, which was afterwards surrendered
and reissued under date of June 22d, 1869. A third patent was granted to the said com-
plainant on the 26th of August, 1862, for another improvement or improved machine.
The other complainant claims as assignee of three-quarters of the right title, and interest of
the patentee in or to these letters patent The bill alleges an infringement by the defendant
of these several patents, and prays an injunction and an account of profits, &c. The an-
swer does not deny the granting of the letters patent, or the extension and reissues alleged
in the bill, but denies that Gallahue was the first inventor of the alleged inventions, de-
nies that they were either new or useful, denies that they were granted “according to law,”
alleges that the inventions were never reduced to practice, denies that the complainants
have any exclusive rights under the patents, and denies that the defendant has infringed,
alleging that the machines which he has been, and is now, selling are constructed under
various other patents, which are specified, and which were granted at various dates, from
January 17th, 1854, to October 11th, 1864. The answer also alleges, that the inventions
claimed by the complainants were described, before the date of Gallahue's invention, in a
very great number of letters patent mentioned in the answer, and were known to a great
number of persons, also named therein; and, finally, the answer alleges abandonment of
these inventions, by the patentee, to the public.

The time which I have devoted to the examination and consideration of the volumi-
nous testimony and documents put in evidence, and to the elaborate arguments of the
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counsel in an anxious endeavor to reach a just conclusion, and the numerous cases which
are now before me awaiting examination and decision, both forbid that I should detain
the parties longer in this court, for the purpose of doing more than state the conclusions
to which I am brought; and the statement of those conclusions in brief must not suggest
any failure to consider the points urged upon my attention, though not here separately
discussed.

(1.) First, I do not consider the objections urged to the validity of the reissues set up in
the bill of complaint, tenable. On the contrary, the improvements described in the reissues
were included in, and shown by, the original record; and I find also that the invention
was complete, and was reduced to practical use and adaptation to the pegging of boots
and shoes.

(2.) Except so far as hereafter indicated, I find that the patentee, Gallahue, was not an-
ticipated, in his invention, in any particular material to the decision which is below stated,
and that the proof establishes that he was the first inventor of the devices secured by his
patents, so far as such patents are found by me to be infringed by the defendant.

(3.) I find it unnecessary to enter into a detailed examination of the machine made by
Amos Whittemore, of which parts were produced in evidence, to ascertain whether, or to
what extent, it included a device or devices like those invented by Gallahue, because the
proofs show, in my judgment, that nothing in its history is any impediment to the force,
effect, and validity of the patent of the latter. It was an abandoned experiment, within
the rule on that subject, not brought into effective operation, cast aside and taken apart,
and, without any intention to reconstruct it, portions of its machinery were appropriated
to other uses, and the remaining parts were wholly useless, as a machine, for any purpose
within the purview of the Invention of Gallahue.

(4.) The foregoing conclusions lead to the consideration of the specific claims in the
complainants' patents, and to the question of infringement

1st. The first claim in the reissue of July 6th, 1869, No. 3,533, is as follows: “The use,
in a pegging machine, of a gauge arranged in relation to the part that supports the boot or
shoe, to form a bearing for the edge of the sole, and thus insure the insertion of the pegs
at a uniform distance from the edge of the sole, without the use of patterns, substantially
as described.”

If this claim should be construed to include any and every gauge which may be used,
in
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a pegging machine, as a guide to which the edge of the shoe may be applied, to regulate
the distance, from such edge, at which the pegs shall be inserted,' then it is clear it could
not be sustained. A gauge for that purpose had before been used, in the hand machine
patented to John C. Briggs, October 0th, 1845, and a gauge performing a like office is also
found in the machine made by Leander Lackey, which was invented earlier than that of
Gallahue. Indeed, the counsel for the complainants, in substance, concedes, that, if such
be the construction of the claim, it must be deemed invalid, for the reason stated.

But, it is insisted, that, when read in connection with the whole specification, this claim
may and should be construed as meaning the use of an adjustable gauge, in connection
with the automatic movable support of the boot or shoe, while subjected to the operation
of the automatic movement of the awl and driver described in the specification. The fact,
that, in the Lackey machine, the gauge operated on the edge of the shoe, to guide it, while
it was held to receive the awl and driver, acting automatically, to insert the peg, necessarily
reduces even this construction of the claim to some extent, and requires that it be held
to apply to those cases in which the specific kind of gauge described by Gallahue in this
patent is used, or in which substantially the same movable support is given to the boot
or shoe in the process, or, at least, in which substantially the same pegging machinery is
used, for the insertion of the peg. The specific gauge used by the defendant has more re-
semblance to the Lackey gauge than to Gallahue's, and the support of the shoe employed
by the defendant is a different mechanical structure from the movable table described in
this first patent of Gallahue; and, though it may bring the machine within the range of
Gallahue's exclusive right under his subsequent patent, it cannot be deemed an infringe-
ment of the claim under consideration, if such movable table be included in that claim.

There remains, therefore, only the suggestion, that this claim embraces an adjustable
gauge when used in connection with a movable support to the boot or shoe, and in con-
nection with the pegging apparatus, that is, an awl-carrier and driver operated by a cam
and spring or springs. In this aspect of the claim, it may properly be considered in con-
nection with the other claims which more specifically relate thereto.

2nd. The next claim of this reissue, alleged to be infringed, is the third: “The combi-
nation of the awl-carrier and peg-driver, each separately lifted by a cam, and driven down
by a spring, substantially as described.” This I find to have been a new device, and, if
the machines sold by the defendant are, in substance, the same, in this respect, as that of
Gallahue, then of this claim the defendant is an infringer.

In the machine of Gallahue, as described in his original patent, there was, besides the
springs, a weight co-operating therewith, to give greater efficiency to the blow; but the
spring was there, also, acting, and the awl-carrier and peg-driver were raised by a cam.
In the defendant's machine, the awl-carrier and peg-driver are raised by a cam; but the
downward blow is given by the spring, without any additional weight. Hereupon, the
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questions arise, whether, when an inventor employed both spring and weight, in his ma-
chine, as originally constructed, he is at liberty to claim, in his reissue, the use of the spring
alone, as included in his invention, and whether another person may use the spring alone
without liability as an infringer. My conclusion, in this case, is, that the defendant was not
at liberty to use the spring, and, by increasing its power, render it practically equivalent
to both spring and weight as originally described. How far such a change, with a corre-
sponding change in the details of the arrangement may be an improvement, to which the
defendant or those whom he represents, have title, may depend upon the patentee's right
to claim the spring separately, in his reissue; but, in my judgment, even if an improvement
it is an infringement It is an appropriation of a substantial part of the actual invention
shown in the original record. Nor do I perceive any sound objection to allowing the in-
ventor, in his reissue, to claim the action of the spring alone. It is shown in the record of
his patent; and, surely, a patentee, whose devices are new, is at liberty to claim each, by
way of reissue, although he may have represented and claimed them originally as acting
conjointly. In respect to this claim, therefore, I deem the machines sold by the defendant
an infringement

3d. The next claim in this reissue, of which infringement is averred, is: “The combi-
nation, in a pegging machine, of a gauge for the edge of the sole to rest against, and an
awl-carrier driven by a spring, substantially as herein described.”

It was not claimed, by the complainants' counsel, on the hearing, that, if this claim be
regarded simply as a claim to “combination,” as such, it was valid; and for this reason—a
gauge operated in the same manner, and produced the same effect, by whatever means
the awl-carrier was driven, and the awl-carrier driven by a spring operated in the same
manner, and produced the same effect by whatever means the boot or shoe was brought
to the proper position for receiving the peg. In such case, (mere “combination” being the
subject of the patent), the doctrine proceeds upon the ground, that the parts are old, and
that nothing new results from their contiguous or contemporaneous action, which is due
thereto. But, where one or more of the parts are new, and the combination is, for that
reason, made to produce a new result, in the greater rapidity
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and economy with which the shoe can he pegged, as, where the use of the new device of
driving the awl-carrier by the spring made to operate automatically, or, in the terms of the
claim, “substantially as described,” cannot be usefully employed without the gauge, then
there is something more than mere aggregation, in the sense above stated. Then there is
a new result, due to the employment of the awl-carrier, driven by a spring, and operat-
ing automatically, in connection with a gauge, without which it could not be operated to
produce the advantageous results contemplated and, in fact, attained, by the use of both.
All machines are, in a certain sense, combinations; but it is not true of machines, as such,
that, because every one of its members performs in it the identical office which it would
perform howsoever used, the conjoint action in their new combination may not produce
a result new and useful, and never before attained. In this view, I deem this claim valid,
and hold it infringed by the defendant.

4th. The next claim is: “Making the gauge, (a,) against which the edge of the sole bears,
adjustable, for the purpose of enabling the shoe to be so adjusted as to have two or more
rows of pegs inserted therein.”

The Briggs hand machine had, as already stated, an adjustable gauge; but, it was only
adapted to one change. This enabled the workman to insert two rows of pegs only; and it
was not adjusted in the same manner as was that of Gallahue. The former was attached
to the machine by a screw, which, being loosened, permitted it to be turned, so as to
present to the edge of the shoe, first its longer, and then, its shorter, end. The gauge of
Gallahue was attached by a screw, which, being loosened, permitted the gauge, (in which
was a slot, through which the screw was inserted,) to be drawn forward, or pushed back,
so as to regulate the insertion of pegs at any desired distance, nearer or more remote, from
the edge of the sole. But this construction of a gauge was not novel, and the circumstance
that it was here applied to a pegging machine, and guided the shoe, so that any number of
rows of pegs could be inserted, does not make it patentable, except when used with other
devices, so as to constitute either a new machine or a new and patentable combination.
In such machine or combination, it may be a part of the complainants' invention, but the
making of the gauge adjustable not being new, the mere application of it to a new use is
not separately and independently patentable. Others of the claims of the patent may em-
brace all to which the patentee is entitled in respect to the use of the gauge, but, the claim
to the mere making of the gauge adjustable, as expressed in this claim, I think, cannot be
separately sustained.

5th. The remaining claim in this reissue is: “The combination, in a pegging machine,
of a gauge for the edge of the sole to bear against and a rotating last-bolder or support
substantially as described.”

I cannot find that this claim is infringed by the defendant, unless I should hold that
it embraces every combination in which a gauge is used, for the edge of the sole to bear
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against with a rotating last-holder. If I were so to hold, then I must find, from the evi-
dence, that Lackey anticipated the complainants' and, if I hold that the claim is limited
to the special device by which Gallahue effected the rotation, then I must find, from the
evidence, that the defendant does not infringe. In either case, the complainants cannot
prevail, in this case, upon this claim.

6th. The only infringement of the reissue of June 22d, 1869, relates to the second claim
therein. The complainants insist that the last-holder connected with the machines sold
by the defendant though widely different in form, does, by the use of merely mechanical
equivalents, embrace, in principle and mode of operation, the substance of this second
claim of Gallahue to his last-holder. That claim is: “Pivoting the plate or frame, (g,) that
supports the last, at or near its centre, and so arranging it that it may turn on said pivot”
during the operation of pegging, thereby so adjusting the boot or shoe as to present the
various portions of the sole in the requisite position to the awl and peg, as the sole moves
along, substantially as described.”

The specific details of the arrangement by which this result is automatically produced,
are, some of them, the subject of other claims in this patent but it is not claimed that
these details are copied in the defendant's machines. It is claimed, that supporting the last
on a plate or frame” pivoted at or near its centre, so as to allow an oscillating or vibratory
motion of the last and to present the uneven and curved surface of the sole in proper
position to the awl, at the very place of its descent, so that it shall pass in the proper direc-
tion into the leather, was new and a patentable device, and that in this particular, though
without copying the supplemental means of moving the last forward and backward, by
which such moving was automatically effected, the defendant has infringed the patent It
will be perceived, that the pivoting here claimed, is entirely irrespective of the question,
by what means, whether mechanical, or by the hand of the workman, the shoe resting
on the holder is brought or held under the awl and peg-driver, and alike independent of
the means by which it is moved along, so as to be pegged, from heel to toe, or from toe
to heel, and it has no necessary connection with the instrumentality by which the shoe is
to be rotated, so as to be pegged on both sides, and around heel and toe. All these are
necessary to the full performance of the pegging, but they are not embraced in this claim.
It is the raising and depressing of
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heel and toe alternately, and the oscillation side-wise, so that the surface, at the point
where the peg is to be inserted, may receive the awl and peg in the right direction, which
this claim contemplates. Gallahue's device consists in placing his last-holder on pivots
passing through an arm on each side, so that either end, by the oscillation of the holder
on the pivot, raises or depresses either end of the last, as it is moved forward or back-
ward. The sidewise vibratory motion is effected in like manner, by pivoting the bed of the
last-holder at each end, so that it may be turned towards or from the awl, and so change
the plane of the surface of the shoe lying thereon. In short, by this combination of pivots,
something resembling a universal joint is produced, or, perhaps, more exactly, an arrange-
ment like the usual mode of suspending a mariner's compass. Such an arrangement, ap-
plied to a pegging machine, was new in its operation and effect, in the art of pegging
shoes, and its utility cannot be deemed doubtful, upon the proofs herein. The last-holder
used in the machines sold by the defendant has the same operation, and in substantially
the same mode. It is true, that some of the proofs would, at first view, indicate that the
latter is not the equivalent of the complainants') device, but such evidence includes in its
scope more than the claim now under consideration, as above explained. As it respects
the applying of the shoe to the gauge, and holding it in contact, the hand and power of
the workman is required. As it respects the moving of the shoe forward, and turning it
around the heel and toe, the serrated instrument or feed, co-operating with the power of
the workman applied to the last-holder, are necessary. But, as already remarked, these are
not the features which are the subject of this claim. The vibratory and oscillating motion
of the last, by the means of what is, in substance, a universal joint, is what this claim
contemplates and provides for.

It is urged, that, by the defendant's machine, operated, in this respect, partly by hand,
the operation is more perfectly performed, that is, the surface of the shoe, at the point of
the insertion of the peg, is more exactly at right angles to the line of the motion of the
awl. That may, perhaps, be true, but that is due to the guiding power of the workman,
employed instead of the automatic motion produced in the complainants' machine, and it
is not those which are embraced in this claim. No prior machine had the capacity here
in question. The Lackey machine moved the shoe in the arc of a circle, but had not two
combined motions, producing the result referred to. Several last-holders, called “jacks,”
had been contrived, but none had this important feature, as I think the evidence fully
establishes. This claim must, therefore', be held infringed by the defendant.

7th. The other and remaining claim of which the complainants insist that infringement
is shown, is in the patent dated August 26th, 1862. That claim is: “Cutting off the pegs
laterally from a strip of peg wood by the movable knife, (e,) being brought against the
surface of v, figure 3, as set forth.”
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It is clear, I think, upon the evidence, that this was an original invention by Gallahue.
Laying out of view, for reasons already stated, the machine of Whittemore, no evidence
is produced of any prior device like that of Gallahue. All previous devices for cutting the
strips of peg wood into pegs operated upon the edge of the strip, so as to split it, and, the
grain of the wood being irregular, the split would follow the grain of the wood, and the
pegs were of uneven and irregular form. By Gallahue's device, the knife, actuated by a
lever, was made to bear upon, and penetrate, the strip of peg wood sidewise, and divide
it into pegs of even, regular, and uniform size and form. By the like device in the machine
sold by the defendant, operating substantially in the same manner, the pegs are cut evenly
and regularly, without being affected by irregularity or obliquity in the grain of the wood.
If there were any doubt in regard to other particulars, the infringement by the defendant
in this seems to me clear.

I have not overlooked or failed to consider the objections urged to these conclusions,
in the very able argument of the defendant's counsel. The failure to notice them herein
In detail is not due to a want of appreciation of the industry and ability displayed in their
presentation. Having reached the conviction expressed in the foregoing, I have no alterna-
tive but to say, that the complainants are entitled to a decree in conformity therewith.

1 [Reported by Hon. Samuel Blatchford, District Judge, and by Samuel S. Fisher,
Esq., and here compiled and reprinted by permission. The syllabus and opinion are from
10 Blatchf. 232, and the statement is from 6 Fish. Pat. Cas. 203; Merw. Pat Inv. 340,
contains only a partial report.]

3 [From 6 Fish. Pat. Cas. 203.]
2 [From 6 Fish. Pat. Cas. 203.]
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