
Circuit Court, D. California. July Term, 1856.

FRIEDMAN V. GOODWIN ET AL.

[1 McAll. 142.]1

LAND GRANT—LEGISLATIVE ENACTMENT—NAME OF GRANTEE—ADMISSION
OF CALIFORNIA AS A STATE—VOID ACT VALIDATED BY SOVEREIGN.

1. The title to the premises in dispute was in the United States, until the admission of California
into the Union.

2. Intermediate the treaty of Guadalupe Hidalgo and the admission of California into the Union, no
military officer of the United States could make any alienation of the public land.

3. On the admission of California into the Union, she became the proprietor of the land in dispute.

4. The sovereign may, although an individual can not, render valid a void act.

5. The name of a grantee is not essential to the validity of a deed. A grant may be made to classes
of persons, if sufficiently designated by descriptio personarum.

[Cited in Durham v. Fire & Marine Ins. Co., 22 Fed. 471; Salem Capital Flour Mills Co. v. Stayton
Water-Ditch & Canal Co., 33 Fed. 153.]

6. The act of the legislature of this state, approved May 18. 1853 [Laws Cal. p. 219, c. 160], was a
legislative grant.

7. Where a grant made by government refers in general terms to a certainty, it is the same as if the
certainty had been expressed in the grant, though it be not matter of record, but lie in averment
by matter in pais.

This cause came on to be heard on complaint and general answer, upon an agreed
statement of facts in the nature of a special verdict by consent of parties. It is in haec
verba:

1st. That the premises sued for are situated upon the navigable tide-waters of the Bay
of San Francisco, in the state of California, which bay is an arm of the sea, in which the
tide regularly ebbs and flows; that the said premises are within the limits of the water-line
front of the city of San Francisco, as defined in and by a certain act of the legislature of
the state of California, entitled “An act to provide for the disposition of certain proper-
ty of the state of California,” passed March 26, 1851 [Comp. Laws Cal. 767], and were
below usual high-water mark at the time California was admitted into the Union, and so
continued below high-water mark, and covered by water, at the date of the passage of the
said act of the California legislature.

2d. That by virtue of a sale, made in accordance with an act of the legislature of the
state of California, passed May 18, 1853 [supra], entitled, “An act to provide for the sale
of the interest of the state of California in the property within the water-line front of the
city of San Francisco,” as defined in and by the act entitled, “An act to provide for the dis-
position of certain property of the state of California,” passed March 26, 1851, and certain
mesne conveyances, the plaintiff became seized of all the right, title, and interest in the
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premises, on the 18th February, 1854, which the state of California had on the 20th Oc-
tober, 1853, the date of the commissioners' sale, in and to the premises sued for, and still
continues so seized. The said acts of March 26, 1851, and March 18, 1853, are contained
in the published statutes of California, and are hereby made a part of this special verdict,
with the same effect as if said acts were herein set forth. That the defendants have been
in the adverse possession of the premises since the———day of December, 1855, and now
hold the same.

On the 27th day of September, 1849, a lease by deed was made by Captain E. D.
Keyes, of the 3d regiment of artillery of the U. S. army, and then commanding officer of
the post at San Francisco, Upper California, to Theodore Shillaber, of certain lands then
and ever since known as the “Government Reserve,” of which the premises sued for in
this action are a part. The lease is then set out in totidem verbis. (It is only necessary to
understand that the lease was made by the officer above named to the said Theodore
Shillaber, for the term of ten years.) On the———day of December
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1849, the said lease was by a writing thereon, approved and ratified by Brevet Brigadier
General Bennett Riley, governor of California; and afterwards, Alexander H. H. Stuart,
secretary of the interior, under the seal of his department, made the following indorse-
ment, to wit, “I hereby ratify and confirm the within lease, on the part of the United
States.” The said Shillaber afterwards, by deed bearing date on the 11th day of April,
1851, assigned the said lease, and conveyed all his right under the same to the leased
premises, to Joseph C. Palmer, Charles W. Cook, George W. Wright, and Edward Jones,
who constitute the firm of Palmer, Cook & Co. On the 26th day of March, 1851, the
legislature of California passed an act entitled, “An act to provide for the disposition of
certain property of the state of California” [Comp. Laws Cal. 764]; which said act is here-
by incorporated in this special verdict, with the same effect as if fully set forth. The lands
sued for in this action are above the value of two thousand dollars, and are part of the
lands mentioned in the second section of said act as “the property known as the ‘Govern-
ment Reservation'” and, by a series of intermediate conveyances, the defendants are in-
vested with and seized of all the title which Palmer, Cook & Co. derived from the said
lease to Shillaber and the assignment thereof to them, and the said act of the legislature
of California, passed March 26, 1851, for an unexpired term, beginning on the———day of
December,———, and ending on the———day of December, 1847.

It is hereby stipulated that the foregoing statement shall be taken and accepted as the
special verdict of a jury in this action, and shall be entered on the record as such. And
the court shall determine the law arising thereupon, and enter judgment for plaintiff or
defendants, as it may determine the law.

Crittenden & Inge, for plaintiff.
Lockwood & Wallace and C. H. S. Williams, for defendants.
MCALLISTER, Circuit Judge. The plaintiff sues in ejectment for certain premises

described in his complaint, and rests his title upon the rights acquired under a sale made
of the premises sued for, under and by virtue of an act of the legislature of the state of
California, passed on the 18th day of May, 1853, entitled “An act to provide for the sale
of the interest of the state of California in the property within the water-line front of the
city of San Francisco, as defined in and by the act entitled ‘An act to provide for the
disposition of certain property of the state of California,' passed March 26, 1851” (Comp.
Laws Cal. 767). The defendants rely for the defense of their title, on an act of the same
legislature, passed previously, on the 26th March 1851 (Comp. Laws Cal. 764). The su-
periority of title depends upon the solution of two questions: 1. In whom was the title to
the disputed premises on the 26th day of March, 1831, at which time the elder title of
the defendants accrued? 2. What was the legal effect of that upon their title?

On the ratification of the treaty of Guadalupe Hidalgo, the title to the premises passed
from Mexico to the government of the United States. In the latter it remained during
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the territorial existence of California. The lease executed by Captain Keyes during that
existence, approved by General Riley, and subsequently ratified by A. H. H. Stuart, sec-
retary of the interior, could divest no title from the United States, and consequently could
transfer none to Theodore Shillaber, under whom defendants claim. The lease, for all
purposes of conveying any title, was still-born at its birth. The title remained in the Unit-
ed States; and on the admission of California into the confederacy on an equal footing
with the original states, the title passed, under the operation of that admission and of the
constitution of the United States, to the state of California, where it remained until the
26th day of March, 1851, at which date the act under which the defendants claim was
passed.

What is the legal effect of that act? It is well to remark, in limine, that all objections
urged against the title of defendants on account of non-payment of rent, or by reason of
the failure of the lessees to comply with any other condition of the lease from Captain
Keyes, are disposed of by the fact that they are not claiming title under it. They claim
title from the state under the legislative grant of March 26, 1851. To that, then, we are
to look for the source of it. If the state of California, as the court believes, had the title
to the premises in dispute vested in her, and if she transferred it to the defendants, or to
those under whom defendants claim, then the purchase under the sale by virtue of the
subsequent act of the legislature of this state on the 18th day of May, 1853, by the plain-
tiffs, gives their title no standing against that of the defendants. The act of the legislature
to be considered, is entitled “An act to provide for the disposition of certain property of
the state of California,” passed March 26, 1851 (Comp. Laws Cal. 764). The first section
describes the boundaries of the lots in relation to which it is intended to legislate. The
second section grants the use and occupancy of all the land described in the first section,
to the city of San Francisco for the term of ninety-nine years; save as therein afterwards
excepted, being those lands which have been sold by the authority of the ayuntamiento,
or town or city council, or by any alcalde of the said town or city, at public auction, in
accordance with the terms of the grant known as Kearney's grant to the city of San Fran-
cisco; or which have been sold or granted by any alcalde of the said city of San Francisco,
and confirmed by the ayuntamiento, or town
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or city council, thereof, &c. There are certain terms annexed to the grant, to which it is
unnecessary to refer. This second section closes with the following words: “The property
known as the ‘Government Reserve' is exempt from the operation of this act; except that
any estate held by virtue of any lease or leases, executed or confirmed by any officer of
the United States on behalf of the same, shall be and the same are hereby granted and
confirmed to the lessees thereof; and the written instrument whereby such lease or leas-
es was made shall, in all actions brought by the lessees for the recovery of the lands so
demised, be sufficient evidence of title and possession to enable the plaintiff to recover.”
It is upon this last clause that defendants rely. The construction contended for by plain-
tiff is, that the confirmation by the act is limited to “any estate held;” and that no estate
was held under the lease, it being void; that nothing in fact was confirmed, and therefore
the lessee took nothing by the legislative grant. It is true, that an estate in land means, in
strict legal parlance, such interest as the tenant hath therein; but the word “estate,” when
used in a statute, or instrument other than a deed, and calling for such meaning, is to
be deemed as passing the land itself. The statute, speaking of the estate (referring to the
lands described), declared that they are hereby granted; evidently referring to those lands.
But, turning from this logomachy, or war of words, there are other and less verbal argu-
ments which suggest the unsoundness of the construction urged by the plaintiff's counsel.
It would impute gross ignorance to the legislature, not to award to them the knowledge
of the utter impotency of any attempt by an officer of the government to alien any portion
of the land the property of the United States, without the authority of an act of congress.
That the president with the heads of departments combined could not so have done,
must have been known to them; and it is reasonable to consider that the legislature had
a full knowledge that no interest by any unauthorized act of the officer could have been
conveyed, and that large and extensive improvements had been made in good faith by
individuals, and therefore they determined, in the distribution of the property, to save the
rights of the occupants by a confirmation without which they would have had no legal
existence. It is to be observed that the act does not stop at the point where the estate
is confirmed, but proceeds to declare that the “written instrument” by which such “lease
or leases were made shall, in all actions brought by the lessees for the recovery of the
lands so demised, be sufficient evidence of title and possession to enable the plaintiff
to recover.” Now, although a private individual may not, the sovereign may confirm that
which was originally void; and in this case the legislature has given vitality to the written
instrument so far as to constitute it by their creative faculty, sufficient evidence of both
title and possession, with the avowed purpose that he may recover the lands. This would
seem to show clearly their intention to do what was attempted to be done, and to grant
the lands at least for the terms mentioned in the leases. If this written instrument is made
by the legislature a muniment of title sufficient to enable the party to recover the land,
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such legislative action is equivalent to a grant. The grantees who were to take, were those
who held by virtue of any lease or leases executed or confirmed by any officer of the
United States on behalf of the same. The defendants bring themselves strictly within this
class, and answer to the descriptio personarum. They hold by virtue of a lease executed
in behalf of the United States, executed by one of the officers thereof, ratified by another,
and confirmed by a third.

It is true that no grantee is named in this law; and it is equally true that a grant is
void for uncertainty, where the grantee is not sufficiently designated to distinguish him
from all others; and when such designation cannot be gathered from the grant, it cannot
be supplied by parol testimony. Thus a grant to the heirs of A., in being, is void; for
non-constat who are the heirs of a living person. If the word “heirs” is to be construed
“children,” then, what children? Are those in esse at the time of the grant only to take;
or were after-born to be included? Was the grant to take effect immediately, or after the
death of grantor? If no children survived A., would his brothers and sisters take? There
are no means of ascertaining from the face of the grant the intention of the grantor. In
such case, therefore, the grant is void for uncertainty in the designation of the grantee.

Admitting this rule in its fullest extent, it by no means results that a grantee must be
named. “The names of persons at this day are only sounds for distinction's sake, though
it is probable they originally imported something more; as some natural qualities, features,
or relations; but now there is no other use of them but to mark out the individuals we
speak of, and to distinguish them from all others; and therefore in grants, which are to
receive the most benign interpretation, and most against the grantor, if there be sufficient
shown to ascertain the grantor and grantee, and to distinguish them from all others, the
grant will be good.” Bac. Abr. tit. “Grant C.” If they (the grantees) are so designated as to
distinguish them from all others, the grant would be good without a name at all; and the
mistake of a name in such a case would not vitiate. Hall v. Leonard, 1 Pick. 27. Again,
parol evidence, though inadmissible to vary or contradict the terms of a deed, is compe-
tent to show the situation of a party in relation to things and parties around him; thus, if
the language
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of a written instrument is applicable to several persons, parol evidence is admissible of
any intrinsic circumstance to show what person or persons were intended. 1 Greenl. Ev.
§ 288. In the interpretation of a grant, another rule prevails. Where a grant made by gov-
ernment in general terms refers to a certainty, it is the same as if such certainty had been
expressed in the grant, though it be not matter of record, but lie in averment, by matter
in pais or in fact.

There is no doubt that the grant in this case comes within the principles of the fore-
going authorities. In the grant there is a descriptio personarum who are to take. The de-
fendants have brought themselves within that description, and are entitled to a verdict.
Upon consideration whereof, after hearing counsel for the respective parties, we adjudge
that defendants are not guilty.

1 [Reported by Cutler McAllister, Esq.]
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