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IN RE FRAZIER.
Case No. 5,070. EX PARTE ANTHONY ET AL.
{2 Hughes, 293.]l
Circuit and District Courts. E. D. Virginia. May 6 and June 5, 1874.

JURISDICTION IN BANKRUPTCY—SETTLEMENT OF PARTNERSHIP ACCOUNTS.

It is too great a stretch of the jurisdiction of a bankruptcy court to take a fund from the estate of
a decedent not in bankruptcy to pay the debt of a partmership firm not in bankruptcy, in which
decedent was partner, on the single ground that the bankrupt himself was a partner of that firm;
and the bankruptcy court will not entertain a petition praying such a thing, but will leave the
petitioner to his remedies in the state courts.

In bankruptcy. W. G. R. Frazier and T. B. Starke entered into a written agreement, on
the 3d of June, 1871, by which Starke agreed to lend him $2500 for three years as a fund
with which Frazier was to purchase outlit and apparatus for a photographic establishment,
and to secure upon this property by deed of trust the payment of the money advanced
by Starke. Frazier was to go on with the business and to divide the profits with Starke,
and was to make no debts, and draw no drafts, but was to buy for cash alone. On the
Ist July following, Starke having advanced the money, Frazier executed a deed of trust
on the photographic property to secure the $2500 loaned, but they substituted a different
contract in one particular in this deed from the one which had been agreed upon a month
before. The difference was this, that, instead of providing for a division of the profits of
the business between Frazier and Starke, the deed stipulated that Frazier should pay to
Starke 12
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per cent. interest per annum upon the loan. Frazier thereupon went on with the business
in his own name; and in buying fixtures, made a debt to E. & H. T. Anthony & Co. of
$658.92, between 7th July and 23d December, 1871. These creditors did not know then,
or for three years after, of any agreement having been made between Starke and Frazier
to divide profits, and they gave credit individually to Frazier. The business was conducted
from the beginning in Frazier's individual name. Two years after Frazier had commenced
business, to wit, in March, 1873, Starke died, and of course is not capable of explaining
how the contract of 3d June, to divide profits, became in July a contract by which he was
to receive 12 per cent on his loan. During all the period of Frazier's business, there was
no pretence on his part, and no thought on the part of the public, or of these creditors,
Anthony, that there was a parmership. Frazier went on in his own name with his pho-
tographic business, until October 3d, 1873, when he was adjudicated a bankrupt on his
own petition, having paid nothing to Starke or his estate either in the form of interest or
profits. Sale of the property embraced in the trust deed was made in October, 1873, un-
der the order of this court; $500 of the proceeds have been paid for rent, and two notes
each for $1000 are on deposit in bank to the credit of this cause.

HUGHES, District Judge. The creditors, Anthony, now claim for themselves and oth-
er creditors the right to be paid their debts out of the two notes, on the ground that Starke
was a partner of Frazier, and that this fund accruing to his estate, now in custody of this
court, is chargeable with these debts. The counsel of Frazier were not authorized by the
documents accompanying it to admit, in the statement of facts submitted to me, that the
agreement of the 3d June, 1871, “was not abrogated before the death of said Starke in
1873;” and I do not accept that part of the agreed statement of facts as true. I conceive
that the provision of the deed of trust giving Starke 12 per cent as interest was a substi-
tute agreed upon by both parties to the stipulation of 3d June, 1871, by which Starke was
to take half the profits.

It is not proved that Starke’s estate is insolvent. It is not denied that if there has been
such a firm as Starke & Frazier, the firm is solvent. Neither the estate of Starke himself
nor the supposed firm of Starke & Frazier are in bankruptcy; and this court has therefore
no jurisdiction over the estate of the one or the assets of the other. The property conveyed
by Frazier to Starke's trustee is no part of the estate in bankruptcy, and but for the petition
of Mary C. Starke, administratrix of T. B. Starke, improvidently preferred here, praying it
to do so, this court would most probably not have assumed jurisdiction over the property
conveyed by Frazier's trust deed. Now that a sale has proved that the bankrupt's estate
had no interest in that property, this court declines longer to continue its jurisdiction over
it.

It is unnecessary to decide whether a partnership existed between Starke and Frazier,

or to decide, Ist. That a mere agreement, never carried into effect, to share profits, did not
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in this case constitute a partnership; and 2d. If it did create one, yet that the stipulation of
the trust deed by which Starke was to receive 12 per cent interest was an abandonment
of the agreement to share profits. Starke‘s estate is not insolvent nor in bankruptcy. The
estate of the alleged firm of Starke & Frazier, if such firm ever existed, is not in bankrupt-
cy. Only Frazier himself is in bankruptcy; and as it is not pretended that the two notes, of
$1000 each, are part of his estate in the custody of this court, the creditors of Frazier have
no right to a decree for the payment of their claims out of those notes; certainly not on
the agreed statement of facts signed by counsel, which by silence on the subject concedes
that Starke’s estate is solvent and that the hypothetical firm of Starke & Frazier is solvent.

It would be too great a stretch of the jurisdiction of this court to take a fund from
the estate of a decedent not in bankruptcy to pay the debt of a parmership firm not in
bankruptcy, on the single ground that the bankrupt himself was one of that firm.

If there was such a firm, and the creditors of this bankrupt have a claim against it, the
local courts are open for the assertion of that claim, and the firm as well as the decedent's
estate (for all that appears in the agreed statement of facts) are solvent and responsible for
the debts of the firm. Starke being dead and unable to explain the terms on which the
business of Frazier really went it would have been proper to take the deed of trust, which
is the last instrument executed between Frazier and himself, as indicating those terms, if
there had been doubt on this point, which I have not. A decree may be taken for the
delivery of the two notes of $1000 each to the administratrix of Starke.

This decree was affirmed, on appeal, on the 5th June, 1874.

BOND, Circuit Judge. This cause coming on to be heard upon the petition, agreed
statements of facts, and answer, and having been argued by counsel, it is thereupon or-
dered that the petition be dismissed for the reasons well set forth in the opinion of the
district judge, with costs.

. {Reported by Hon. Robert W. Hughes, District Judge, and here reprinted by per-

mission. ]
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