
Circuit Court, D. Michigan. June Term, 1853.

FRASER V. WELLER ET AL

[6 McLean, 11.]1

EJECTMENT—STATUTE OP MICHIGAN—SPECIAL PLEAS—DEMURRER—NEW
TRIAL.

1. The ancient forms of the action of ejectment having been modified by the statute of Michigan,
and a new mode provided, that mode must be pursued.

[Cited in Hyatt v. Challiss, 55 Fed. 268.]

2. Special pleas in this mode are not allowed. A demurrer, on this ground, must be sustained to a
special plea. The statute gives a second trial, as a matter of course, if the motion be made to set
aside the first judgment within three years.

3. A new trial thus granted, which vacates the judgment, the party cannot bring a new suit in this
court. Having sought the special remedy under the statute, in the state court, he cannot abandon
it.

[Cited in Cunningham v. City of Milwaukee, 13 Wis. 123.]
[This was an action at law by Alice Fraser against Charles Weller and others.]
Mr.—, for plaintiff.
Mr. Hawkins, for defendants.
OPINION OF THE COURT. This is an action of ejectment In addition to the gen-

eral issue, Weller, the defendant pleaded that the grantor of the plaintiff had heretofore
instituted an action of ejectment against the defendant for the same premises, in which a
trial was had, and a judgment rendered for the defendant in the state court To this plea
the plaintiff replied, that the said judgment had been set aside and a new trial granted.
The defendant demurred to this replication; and assigned as cause of demurrer, that the
Revised Statutes of 1846 abolished the ancient forms in the action of ejectment and au-
thorized a statutory action; and that by section 35 it is declared that the judgment in the
action should be conclusive. But that the thirty-sixth section authorized the court to grant
a new trial, under certain circumstances, and declared that not more than two new trials
shall be granted. The statute provides that the defendant in the action of ejectment, may
demur, or plead the general issue and give special matter in evidence. No special pleas,
therefore, can be allowed. The demurrer to the plea is, therefore, sustained.

THE COURT intimated that the special remedy given by the statute must be pur-
sued. The first judgment in ejectment is final, unless within three years a motion is made
to set aside the judgment, and the costs of the first trial are paid. This motion was made
within the time limited, and the costs were paid, so that the judgment was vacated, under
the statute. And the question arises whether under such circumstances, the suit may be
brought in this court. If the first judgment had not been set aside, under the statute, it
would have been final. It was set aside without cause, on the motion being made within
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the time limited. The judgment was vacated under the statute, which was a part of the
proceeding authorized; this being done, the party is not at liberty to resort to this tribunal.
It would be a fraud upon the law. For aught that appears, the first judgment could not
have been set aside, except under the provisions of the statute. This remedy having been
claimed under the statute, the party is bound to go on with another trial. Having set aside
the bar to another suit he does so, under an obligation to pursue the special remedy un-
der the statute. He cannot claim the remedy in part, to his advantage, and then abandon
it to the injury of the other party.

1 [Reported by Hon. John McLean, Circuit Justice.]
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