
District Court, S. D. New York. June, 1867.

FOUR CASES SILK RIBBONS.

[1 Ben. 214;1 5 Int Rev. Rec. 181.]

PRACTICE—BONDING GOODS SEIZED IN WAREHOUSE—VALUATION—DUTIES.

Where goods which had been entered for warehouse were libelled by the United States as forfeited,
and were attached by the marshal under the process while still in warehouse, and the owners
filed a claim to them, and presented a petition to the court praying that the goods be appraised at
their cash value, less the duties, that they, might be bonded in accordance with the eighty-ninth
section of the act of March 2, 1799 (1 Stat. 696): Held, that the practice of giving the bond in
such cases, in the amount of the value of the property, less the duties, is correct, and will contin-
ue to be the practice of this court till overruled by superior authority. The case of U. S. v. Segars
[Case No. 16,249] commented on.

[Disapproved in U. S. v. 12,347 Bags of Sugar, Case No. 16,555. Approved in U. S. v. Three Hors-
es, Id. 16,500. Cited in U. S. v. 1,291 Bales of Tobacco, Id. 15,965.]

This was a petition by Sarasin & Co., of Basle, Switzerland, the owners and claimants
of the goods proceeded against in this suit [viz. four cases of silk ribbons, marked S. &
C. 1208, 1210, 1211, 1213], praying for an order that the goods be appraised at their cash
value in the city of New York, less the duties legally chargeable thereon; and that, upon
filing such appraisement and a certificate from the collector and naval officer of the port
of New York, that the duties on the goods have been paid, or seemed to be paid, the
goods be delivered to the claimants, on their executing to the United States a bond, with
sureties, according to the statute in such case made and provided.

The goods were imported in August, 1866, and entered for warehouse under the acts
of August 6, 1846 (9 Stat. 53), March 28, 1854 (10 Stat. 270), and March 14, 1866 (14
Stat 8). The general provisions of those acts are, that goods entered for warehouse may re-
main in warehouse, under bond, for a limited time, without the payment of duties, subject
to withdrawal for consumption on payment of duties, and to withdrawal for reexportation
without payment of duties. The bond under which the goods are warehoused, is a bond
to secure the proper duties and expenses, to be ascertained on the entry for warehousing.
Act Aug. 30, 1842, § 12, as amended by Act Aug. 6, 1846, § 1 (9 Stat 53). In the present
case, such bond was given. Afterward, and in October, 1866, the goods, while still in
warehouse, were seized by the collector as forfeited, under the provisions of the fourth
section of the act of May 28, 1830 (4 Stat 410), and the first section of the act of March 3,
1863 (12 Stat. 737). A libel of information was filed by the United States, and the goods
were attached by the marshal, and were in his custody. A claim to the goods had been
filed by the petitioners.

This application was founded on the eighty-ninth section of the act of March 2, 1799
(1 Stat 696), which provides that, on the prayer of any claimant of goods so seized and
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prosecuted, for their delivery to him, the goods shall be appraised; and if, on the return of
the appraisement, “the claimant shall, with one or more sureties, to be approved of by the
court, execute a bond in the usual form to the United States, for the payment of a sum
equal to the sum at which the * * * goods * * * so prayed to be delivered are appraised,
and moreover, produce a certificate from the collector of the district * * * and of the naval
officer thereof, if any there be, that the duties on the goods * * * so claimed have been
paid or secured in like manner as if the goods * * * had been legally entered, the court
shall by rule order such ***goods * * * to be delivered to the said claimant” The statute
merely provides that the goods shall be appraised, and that the bond shall provide for
the payment of a sum equal to the sum at which the goods are appraised. The claimants
insisted that the court should order the goods to be appraised at their cash value in the
city of New York, less the duties legally chargeable thereon; and that the bond should be
a bond for the payment only of such cash value, less such duties. The district attorney,
representing the government, insisted that the goods
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should be appraised at their cash value in New York, without any deduction of such du-
ties, and that the bond should be given accordingly. The question to be determined by
the court was, which was the proper course of procedure.

It was made known to the court, that under instructions from the treasury department,
the officers of the customs had been, for about six months previous, requiring appraise-
ments and bonds, in cases like the present one, for the value of the goods, without any
deduction of the duties. Such procedure was said to be generally acquiesced in by the
claimants of property seized, but the present application was brought before the court for
the purpose of obtaining an adjudication as to the correct practice.

S. G. Courtney, Dist. Atty., and Thomas Simons, for the United States.
Sidney Webster, for claimants.
BLATCHFORD, District Judge. This question has heretofore been presented to this

court in at least two cases, in which orders for bonding were made in accordance with the
views urged by the claimants. One of the cases was that of U. S. v. 1,406 Boxes of Sugar
[Case No. 15,959], marked “L. V. H. & Co.,” in which, February 25th, 1862, an order
was made by this court (Judge Betts), that the property be bonded at its market value, less
the duties. But no minutes of any argument of the question before the court and no writ-
ten opinion are found. The second case referred to was that of U. S. v. 1,382 Hogsheads
of Sugar [Id. 15,962], in which, March 22d, 1862, an order was made by Judge Betts,
that the goods seized be bonded by the claimant at their appraised value in this market,
exclusive of the duties. In an opinion delivered in this court, by Judge Smalley, in that
case, in June, 1862, on a motion made by the United States to set aside an order releasing
the goods from custody, it is stated that the question decided by Judge Betts, by the order
of March 22d, 1862, was argued be fore him, and that, after full consideration, he held
that the bond should befor the value, less the duties. But in that case, as in the other,
no minutes of the argument of the question before Judge Betts are found, nor does the
subject appear to have been disposed of by him in a written opinion. The motion before
Judge Smalley in the case, turned upon other points than the one now presented for con-
sideration. This court is, therefore, now asked to review the subject, and settle the course
of practice for this district

Under the acts on which the libel in this case is founded, the penalty imposed is the
forfeiture of the goods. If the goods are not warehoused, but are entered for consumption
and the duties on them are paid, and they are, when seized, in the hands of the importer,
he loses, if the goods are forfeited, the duties which he has paid, and the goods also.
As the duties on the goods have been paid, those duties enter as an element into the
value of the goods at the time of their seizure; and the government, in availing itself of
the provisions of the ninetieth section of the act of March 2, 1799, in case the goods are
condemned and not delivered on bond to a claimant, and selling the goods at auction to
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the highest bidder, receives the market value of the goods, of which value the duties form
a part. The government receives just what the importer loses. If, after the government,
under such circumstances, seizes the goods for forfeiture, they are bonded at their market
value, then, in case they are condemned, the government receives and the importer loses
the same amount as if they were not bonded, that is, the duties which have been paid,
and the value of the goods in market, into which value the duties enter as a constituent
part

If the duties on the goods have not been paid, and the goods are, when seized, in
warehouse under the warehousing acts, with a bond to secure the duties, the property
is in a very different situation from that which it is in when it is not warehoused, but is
seized in the hands of the importer, after a consumption entry and after the payment of
duties. The interpretation uniformly given to the eighty-ninth section of the act of March
2, 1799, is that the sum at which the property seized is to be appraised is its value as of
the time and place of seizure. The theory is, that the government is entitled, on a forfeiture
and condemnation, to the value of the property as it stood at the time of the seizure—at
the time it thus came into the hands of the government. When the property is not ware-
housed, but is seized after a consumption entry, and after the duties on it have been paid,
and is then condemned, this theory is carried out by causing the importer to lose and
the government to receive, either by sale of the property, or by a suit on the bond given
to procure its release after arrest, what was its value as it came into the possession of
the government at the time of Its seizure. It is true that, under such circumstances, the
government receives, on the consumption entry, the duties on the property, and that af-
terward those duties enter into the price or value which the government receives for the
property, after it is condemned; and thus, according to a form of speech, the government
may be said to receive, and the importer to pay, the amount of the duties twice. But this
is a fallacy. The duties are first paid as duties on the consumption entry, and then the
property becomes part of the common stock of the country, and enters into its markets,
and has a merchantable value, composed of all the elements which go to make up such
value, such as cost of manufacture, freight, commissions, duties, mercantile profit and oth-
er items. That value it is, which, when
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the property is seized under such a state of facts, passes from the importer to the gov-
ernment; and the importer necessarily loses the duties he has paid, and the money value
of the property, which otherwise would have gone into his own pocket—no more and no
less. But when the property is in warehouse, under a bond to secure the duties, it is there
subject to withdrawal for consumption on payment of duties, or to withdrawal for re-ex-
portation without payment of duties. If seized while so in warehouse, it has, at the time
of seizure, a value composed of very different elements, so far as the question now under
consideration is concerned, from those which compose its value when it is not in ware-
house, but is seized in the hands of its importer, after a consumption entry and after the
payment of duties. If sold by the importer while so in warehouse under bond, the duties
do not form an element of its price or value. The purchaser pays to the importer the value
of the property, not including any duties, and afterward pays the duties on withdrawing
the property for consumption, or re-exports it without paying duties. The property cannot,
while in warehouse under bond for the duties, be put into market for consumption, so
as to have the duties enter as an element into its value; and if it is withdrawn for re-ex-
portation, the duties can never enter into its value in any market in this country under
its existing importation. These views show, that when property in warehouse under bond
for duties is seized, the duties form no part of its value at the time it is seized. Now,
applying the remedies which the law gives to the government to this state of facts, these
consequences follow. If the government enforces the forfeiture, and the property is not
released on bond, but is sold, the government receives for it, by putting it into market,
a price into which the duties enter as a component part (the property, when sold, being
put into competition with other property of the same kind which has paid duties), and
thus the government receives not only what was the value of the property to the importer
at the time of the seizure, but also an additional value representing the amount of du-
ties. Thus, the government virtually receives the duties on the property, and also its value
at the time of seizure. It receives what the importer ought to lose, namely, the value of
the property to the importer at the time of its seizure; and it also practically receives the
duties, by receiving the same price for the property which it would bring if it had paid
duties. It also claims the right to enforce against the importer the bond for duties given on
the entry for warehouse. If it should be allowed to enforce that bond, then, in such case,
as in the case where the property was condemned and sold on being seized while not in
warehouse, but while in the hands of the importer, after a consumption entry and after
the payment of duties, it would seem to receive the amount of the duties twice. But this
again is specious. The bond for duties given by the importer, if enforceable, would be en-
forced by reason of the voluntary act of the importer in giving it The transaction of giving
such bond, and any rights of the government under it, are separate and distinct from the
rights acquired by the government by virtue of any fraud which justifies the seizure of
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the property. As to what the government receives as representing duties when it sells the
property in market, it receives that as an incident of sovereignty. The property has virtually
been imported by the government itself, and it has the right to put it into the market, and
all it receives for it, as representing duties on like property, is clear gain. But such gain
arises from the principle that the government pays no duties on articles imported by itself.
If the government imports property which is afterward sold by it, it receives on the sale a
price into which the amount of duties on like property, when imported by an individual,
enters as a constituent part, and the gain thereby accruing tattle government is an inherent
incident of its sovereign right But, although the course of proceeding in the case of a sale
on forfeiture where the goods are in warehouse under bond, may bear the semblance of
giving to the government the amount of the duties on the property twice, in addition to
the value of the property to the importer at the time of its seizure, yet the importer loses
nothing but what was the value to him of the property at that time; and, if the bond given
by him for the duties is enforced, he loses those also.

At this stage comes up the question now presented for decision. If the property
proceeded against in this suit is released on a bond such as the government insists
on—namely, a bond for the value of the property when seized, including the duties—and
the property is condemned in the suit, the government will receive, under such bond, not
only the value of the property to the importer at the time of seizure, but also an additional
value, representing the amount of the duties; and, besides that, it will receive the duties
imposed by the collector, in case the goods are withdrawn for consumption. It will thus
receive, in all, just what it would receive in case the property were condemned and sold,
on its seizure while not in warehouse, but while in the hands of the importer, after a con-
sumption entry, and after the payment of duties. And it will not receive that full amount,
if a bond for the value less the duties, is given. But it has been already shown that the
warehousing system introduces a change, to the full benefits of which the importer is en-
titled. Where the property is not warehoused, the government receives the duties; and
if it afterwards seizes and condemns the property, it receives its full market value. If the
property is
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warehoused, and then seized, condemned, and sold, without being delivered to the
claimant on bond, the government acquires the title to the property, and sells it in like
manner as if it had itself imported it. But in case such a bond as the government claims
to receive in the present case is given, the importer will, as we have seen, lose, if the
property is condemned in the suit, not only what was the value to him of the property, in
warehouse, at the time of its seizure, but, in addition, a sum equal to the amount of the
duties legally chargeable thereon; and if, after thus bonding the property, he withdraws
it for consumption, he must pay the duties on it in cash to the collector, notwithstanding
the amount of them has been included in such delivery bond. He will thus, in case of
a condemnation, lose more than he would if the property were not delivered to him on
bond, but were to remain in the hands of the government, and be sold by it. In each case,
the same offence is charged and has been committed, for which the property is forfeited.
In each case the property is in warehouse, under bond for the duties. The merchandise
is equally guilty in each case; but, if the claimant seeks to avail himself of the privilege of
bonding his property when it is seized while in warehouse, he cannot do so, according to
the views urged by the government, without imposing upon himself a liability, in case the
property is condemned, which he will not incur if he leaves the property in the hands of
the government Such a result is opposed to the spirit and intent of the eighty-ninth sec-
tion of the act of March 2. 1799. One of the principal points involved in the case before
referred to, decided by Judge Smalley, was, whether the bonding system, provided for
cases of seizure by the eighty-ninth section of that act, applied to property seized while in
warehouse. He decided that it did so apply, and that it was the intention of congress that
the merchant should have the full benefits and advantages of the warehousing system.
To require from him such a bond as the government claims, would be to deprive him
practically of the benefit of bonding warehoused property seized and prosecuted while
in warehouse. But if the property is delivered to the claimant on a bond for its value
when seized, not including the duties, then, if the property is condemned in the suit, the
importer will lose the same amount as if he had not bonded the property, and no more;
and will thus have the full benefit of the privileges of the warehouse system, and the full
benefit of the system of bonding provided by the eighty-ninth section of the act of 1799.

It is claimed by the government that this view is contrary to the decision of Judge
Cadwalader, in the district court of Philadelphia, in the case of U. S. v. Segars [Case
No. 16,249]. It does not appear, in the report of that case, that the property seized was
in warehouse. The question before the court for decision, as stated in the opinion, was
whether the amount of regular duties payable on the property, if legally entered, was to be
deducted by the appraisers in ascertaining the value for which the delivery bond should
be given; or, in other words, whether, in case of condemnation, the claimant should lose
the amount of those duties, as well as the value of the property forfeited. The court does
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not, in its opinion, allude to the warehousing acts, or discuss the question in reference to
property seized while in warehouse. It lays down the principle, that if the property is to
be delivered to the claimant, on substituting for it a bond, under the eighty-ninth section
of the act of 1799, that bond should be a substitute for the full value of the property.
Such full value the court in that case, held to be the market value, without a deduction
of the amount of the duties. Where property is seized in the hands of the importer, after
a consumption entry, and after the duties are paid, the full value of the property to the
importer, at the time of the seizure, necessarily includes the duties, as we have seen. But
where property in warehouse under bond for duties is seized, the full value of the prop-
erty to the importer at the time of seizure does not include the duties. The delivery bond
is intended to be a substitute for the full value of the property to the importer at the time
of seizure, and for nothing more.

Uniformity of principle and equal justice to the importer in all cases of seizure can be
carried out only by varying the basis of appraisement in the manner indicated, in cases of
delivery bonds on seizures of property in warehouse. It is said by Judge Cadwalader, in
his opinion, that the circumstance that the duties have not been paid when the proceed-
ing to forfeit the property is instituted, is, in reason, attended with no difference in favor
of the importer. That is very true. But it is equally true that the circumstance that he has
availed himself of the provisions of the warehousing acts, and given a bond for the duties,
instead of paying them, ought not to work a difference against him. Such a difference is
manifestly worked if he is compelled, as a condition of obtaining a release of his property
from seizure, to give such a bond as the government claims in this case.

While I regret to seem to differ from so experienced and able a jurist as Judge Cad-
walader, I am satisfied, after thorough reflection, that the principle laid down by Judge
Betts, and always adhered to by him, in regard to the amount of the bond to be required
in cases of seizures and prosecutions for forfeiture of property in warehouse under bond
for duties, was correct Such will continue to be the ruling of this court in like cases, until
varied by superior authority.

The prayer of the petition is granted.
1 [Reported by Robert D. Benedict, Esq., and here reprinted by permission.]
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