
Circuit Court, S. D. New York. July 31, 1869.

FIELDEN ET AL. V. LAHENS ET AL.

[6 Blatchf. 524.]1

LIABILITY OF SURETY IN EQUITY—DISCHARGE AT LAW—JOINT
OBLIGATION—EFFECT OF SUBSE QUENT STATUTE.

1. Equity will not hold a surety liable, when he is discharged at law.

2. In the case of an obligation joint, and not joint and several, executed by a principal and a surety,
and the death of the surety, the remedy at law is gone, as against the legal representatives of the
surety.

[Cited in Hudelson v. Armstrong, 70 Ind. 101.]

3. No state statute, enacted after the making of such an obligation, can change the contract of the
surety, to his prejudice.

[Cited in Randall v. Sackett, 77 N. Y. 482.]
In equity. This case came up on a demurrer to a bill filed against the defendant [Louis

Emile] Lahens, and the representatives of John Lafarge, deceased, to enforce the collec-
tion of the amount payable by the condition of a bond executed by Lahens and Lafarge,
on the issuing, in a state court, of an injunction to stay the proceedings in a suit at law
pending in such court. The bond was joint, and not joint and several. Lafarge was only a
surety, and was in no way interested in the proceedings in the state court. The bond was
dated April 25th, 1846, and was conditioned to pay to the firm of Fielden Brothers, &
Co., (of whom the plaintiffs [Thomas Fielden and William C. Pickersgill] were the sur-
vivors,) all moneys which might be recovered by them in such suit at law, or the collection
of which might be stayed by such injunction. A judgment was recovered by the plaintiffs
in the suit at law, for $129,429.52, and the suit in which the injunction was issued was
dismissed. Lafarge died, and Lahens, who was a defendant in the suit at law, was in-
solvent when the judgment was recovered, and had petitioned for a discharge under the
bankruptcy act of the United States [14 Stat. 517]. Lafarge left assets sufficient to satisfy
the judgment. The demurrer was interposed by the representatives of Lafarge.

William W. McFarland, for plaintiffs.
Charles O'Conor, for defendants.
NELSON, Circuit Justice. This case is an important one, on account of the large

amount involved, and the certainty that, unless it shall be recovered out of the assets of
the estate of Lafarge, it will be lost But, in my view of it, the principles that must govern it
are not new or difficult One branch of it falls directly within the doctrine of the case of U.
S. v. Price, 9 How. [50 U. S.] 83, 90–95, and the cases there referred to. The principle is,
that equity will not hold a surety liable, when he is discharged at law; and that, in the case
of a joint obligation, and of the death of the surety, as in the present case, the remedy at
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law is gone, as it respects the legal representatives of the surety. The cases on this subject
are numerous, and it would be useless to discuss them. Several of them will be found
referred to in the opinion of the court in the case of U. S. v. Price [supra], and many
more in the dissenting opinion of Mr. Justice Woodbury in that case (pages 96–108).

It is urged, that certain provisions in the Code of Procedure of the state of New York
have had the effect to change this rule, and to furnish a remedy at law against the rep-
resentatives of a deceased joint obligor. That Code provides, in substance, that, in a suit
upon a joint contract against defendants, a judgment may be rendered against any or ei-
ther of them, severally. Sections 136, 274. These provisions were enacted after the date
of the bond in question, and, if then operative and effectual to change the contract made
by Lafarge, they must be disregarded, as the legislature possessed no such power. I agree,
that if this bond had been joint and several, a suit at law might have been sustained
against the representatives of Lafarge, and his estate would have been bound to pay the
judgment and as, in such case, a joint suit could not have been maintained, at law, against
the surviving obligor and the representatives of the deceased obligor, equity would have
afforded relief. See cases in dissenting opinion of Woodbury, J., above referred to, pages
96-98. So, also, if the Code has the effect of converting this bond into a joint and several
bond, and the legislature was competent to make the change, this suit is well brought,
and should be sustained. But, as at present advised, I am of opinion that the provisions
of the Code have no such effect; and, what is more important, if they purported to have
such effect, they could not be upheld, on the ground that they would change a material
part of the contract, to the prejudice of the surety. Lafarge, the obligor, did not agree to
become severally bound, but jointly; and this distinction is so material, that bills are not
unfrequently filed, and suits sustained or defeated, after a serious litigation to ascertain
whether the bond, or other contract, was joint, or joint and several.

In any view, therefore, the demurrer must be sustained.
1 [Reported by Hon. Samuel Blatchford, District Judge, and here reprinted by permis-

sion.]
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