
Circuit Court, S. D. New York. Aug. 5, 1879.2

THE FIDELITY.

16 Blatchf. 569.]1

SEIZURE OF VESSEL BELONGING TO MUNICIPAL CORPORATION—MARINE
TORT—EFFECT OF STIPULATION FOR RELEASE.

1. A steam-tug, the property of a municipal corporation invested with certain powers of local govern-
ment in a city, and used exclusively by an executive department of such municipal government,
as an instrument for performing duties imposed on it by law, is not liable to seizure me a suit in
rem against such steam-tug, in admiralty, in the district court, brought to recover damages for an
act of the tug, while actually engaged in public service under the orders of such department.

[Cited in The Monte A, 12 Fed. 333; Long v. The Tampico, 16 Fed. 494; The F. C. Latrobe, 28
Fed. 378; The Oyster Police Steamers of Maryland, 31 Fed. 768.]

2. A stipulation filed to obtain the release of the tug is not a waiver of the question as to the original
liability of the tug.

[Cited in Long v. The Tampico, 16 Fed. 497; The Hungaria, 41 Fed. 112; The Berkley, 58 Fed.
921.]

Case No. 4,758.Case No. 4,758.
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[Appeal from the district court of the United States for the southern district of New
York.]

This was a libel in rem, filed in the district court, in admiralty. That court dismissed
the libel [Case No. 4,757] and the libellant appealed to this court. This court found the
following facts: “The steam-tug Fidelity, at the time of the occurrences complained of, and
at the time of the commencement of this suit, was the property of the mayor, aldermen
and commonalty of the city of New York, a municipal corporation of the state of New
York, invested with certain powers of local government within the limits of its jurisdiction.
She was used exclusively by the department of public charities and correction, one of
the executive departments of the municipal government, and was one of the instruments
by means of which that department was enabled to perform the duties imposed on it by
law. It was public property, devoted to a specific public use in connection with the daily
operations of the government. The injuries complained of occurred, and the attachment
under the process issued in this action was made, within the jurisdiction of the munici-
pality, and while the tug was actually engaged in public service under the orders of the
department to which she belonged. The canal-boat Herbert Phillips, owned by the libel-
lant, was employed by the same department of charities and correction to transport a cargo
of coal from Hoboken, N. J., to Blackwell's Island. After her arrival at the Island she was
taken by the Fidelity, under orders from the department authorities, and placed alongside
of what is known as the penitentiary flock, and there made fast. On the morning of the
8th of April, 1876, the department officials, being desirous of unloading at that dock a
schooner having ice on board for the use of the institutions under their charge on the
island, requested those on board the canal-boat to move her forward out of the way, so
as to let the schooner take her place. This not being done, some of the penitentiary con-
victs, then on the dock, were directed, by the same officials, to let go her lines and move
her away. This they did, and, in obedience to orders, placed her alongside an old barge
lying against the sea-wall above the dock, but her bow extended a considerable distance
beyond the barge, and was headed somewhat out in the stream. All this was done against
the remonstrance of those on board the canal-boat. Very soon afterwards, the Fidelity
came alongside, and, passing the canal-boat a toe, commenced to pull her bow around.
In doing so, she was driven against some obstruction in the river, by which a hole was
broken into her and she sank. The object of the Fidelity was to remove her to a place of
greater safety. The obstruction which caused the injury was not known to or observed by
the Fidelity until after the accident.”

Edward D. McCarthy, for libellant.
William C. Whitney, for claimant.
WAITE, Circuit Justice. It is well settled, that public property, devoted to public uses,

and necessary for carrying on the operations of the government, is not subject to seizure
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and sale on execution. The supreme court of the United States had occasion to consider
that question at its last term, in Klein v. New Orleans, 99 U. S. 149. It was there said,
that “municipal corporations are the local agents of the government enacting them, and
their powers are such as belong to sovereignty. Property and revenue necessary for the
exercise of these powers, become a part of the machinery of government, and, to permit
a creditor to seize and sell them to collect his debt, would be to permit him, in some
degree, to destroy the government itself.” “The test in such cases is as to the necessity
of the property for the due exercise of the functions of the municipality.” The same rule
prevails in New York, and is laid down broadly and explicity in Darlington v. Mayor, etc.,
31 N. Y. 164, 192, and Leonard v. City of Brooklyn, 71 N. Y. 498, 500. It would seem
to be clear, that, if the instruments of government cannot be seized to pay a debt after
judgment, they cannot before.

It is said, however, that the maritime law gave the libellant a lien on the tug for his
damages, and that, whenever there is a maritime lien, an action in rem lies, in admiralty,
for its enforcement. It seems to me that the same principle which forbids the seizure to
pay a debt, forbids the lien, which can only be enforced by a seizure. Analogous questions
have arisen in New York under the mechanics' lien laws, and in the very well considered
case of Brinckerhoff v. Board of Education, 2 Daly, 443, the court of common pleas held
that such a lien could not be acquired, on the express ground that public property devot-
ed to public uses was exempt by public necessity from seizure and sale under execution.
This case, it is said, was affirmed by the court of appeals, under the name of Poillon v.
Mayor, etc., 47 N. Y. 666. In Leonard v. City of Brooklyn, 71 N. Y. 498, 501, where a
similar question arose, it was said: “If judgments in other actions cannot be enforced by
the sale of public property, for the reason that public exigencies require that such property
should be exempt from seizure and sale, certainly, a judgment obtained under the lien
law * * * should stand in no better position.” For the reason, therefore, that the plaintiff's
demand could not be “enforced as a mechanic's lien upon property held for public use
by the corporate authorities of the city of Brooklyn,” a demurrer to his complaint asking a
foreclosure of such a lien, was sustained.

While the libellant concedes that the public vessels of the United States cannot be
sued in rem, he insists that the exemption arises solely from the fact that the government
itself cannot be sued, and then argues, that, because the municipality of New York I may
be sued in the common law courts, the
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instrumentalities of its government, coming within the admiralty jurisdiction, may be pro-
ceeded against according to the usages and practice of an admiralty court. As has already
been seen, the public property of a municipal corporation cannot be seized on an execu-
tion, although the corporation may be sued to obtain a judgment on which an execution
can issue. The simple right to sue, therefore, does not carry with it the right to seize all
property. It follows, necessarily, that the exemption from seizure is not always the same
thing as an exemption from suit.

A careful examination of the eases satisfies me that the exemption of public vessels
from suits in admiralty arises not out of a want of power to sue the public owner, but out
of a want of liability on the part of the vessel. A public vessel is part of the sovereignty
to which she belongs, and her liability is merged in that of the sovereign. Under such
circumstances, redress must be sought from the sovereign, and not from the instruments
he uses in the exercise of his legitimate functions. Public creditors look to the public faith
for their security, and not to the public property. But, it is insisted, that during the public
ownership, the maritime liability of the vessel may be incurred, although the remedy in
admiralty is suspended. If this be so, then seamen employed on vessels of war, if their
wages are not paid and their vessel is sold to private owners, to be employed in the or-
dinary business of commerce, may libel the vessel in the hands of her private owners,
to secure their money. A simple statement of such a proposition is all that is required
to show its fallacy. The real truth is, that in such cases, the maritime law passes by the
thing and places the liability on the sovereign owner alone, and not upon the maritime
instrumentalities of his sovereignty. The cases of The Davis, 10 “Wall. [77 U. S.] 15. and
The Siren, 7 Wall. [74 U. S.] 152, are not at all in conflict with this. In the case of The
Davis, the property was cotton shipped by the treasury agent of the United States, from
Savannah, to the cotton agent in New York, and does not appear to have been in any
manner devoted to the public use or connected with the operations of the government. In
fact it appears to have been property collected under the abandoned and captured proper-
ty act, and shipped to New York for sale, so that the proceeds might go into the treasury,
in accordance with the requirements of that act. The Siren was a case of prize, and the
question was, whether damages caused by a collision, for which she was in fault while
on her way into port for adjudication, should be paid out of the proceeds of her sale
on condemnation. No question of public use was involved. There was nothing to take
it out of the general rules of maritime law, except Its public ownership, and that all will
concede, is not enough. Property does not necessarily become a part of the sovereignty
because it is owned by the sovereign. To make it so, it must be devoted to the public use,
and must be employed in carrying on the operations of the government. There may be
some expressions of the learned justices who wrote the opinions in these cases, which, if
separated from the facts then under consideration, would indicate that the lien extended
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to public vessels employed in the public service, as well as to others; but that question
was not up for determination, and it is proper, therefore, to confine the actual decision to
the cases as they stand.

In England, since the time of Edward I., it has been the practice to give the subject a
suit against the crown, in the form of a “petition of right,” which, being addressed to the
sovereign in person, sets forth the grievance and asks redress. This the sovereign grants
by directing “his judges to do justice to the party aggrieved.” Thereupon, a judicial inves-
tigation of the matter is had, precisely the same as in suits between subject and subject
U. S. v. O'Keefe, 11 Wall. [78 U. S.] 178, 183. In admiralty, the lords commissioners of
the admiralty represent the crown, and, in cases coming within the admiralty jurisdiction,
they direct the admiralty proctor to appear and answer a suit to be commenced in the
admiralty court. This is equivalent to a waiver by the crown of its privileges as sovereign,
and to a consent that the rights of the parties be tried and determined in a suit as between
subject and subject. In such cases, process never issues against the vessel, or, if it does,
the vessel is not seized, but when the necessary consent to the suit is given, the crown
appears, and the trial is had. In the case of The Athol, 1 TV. Rob. Adm. 374, the suit
was not, in form even, in rem, but in personam. An application was made for a monition
against the lords commissioners, “calling upon them to show cause why damage should
not be pronounced for, and compensation awarded to owners of the ship and cargo, and
to the master and crew, for the loss of their effects,” in a case of collision with a troopship
belonging to the crown and at the time engaged in public service. The process was at first
refused, on the ground that it could not be enforced if the lords of the admiralty declined
to appear, and also on the ground, that, if it should be found that damages had been
occasioned by the fault of the Athol, payment could not be enforced. Subsequently, the
lords of the admiralty came in voluntarily, and the case was heard and decided. The cases
of The Swallow, 1 Swab. 30, and The Inflexible, Id. 32, were, in form, against the com-
manders of “the vessels. By its appearance in this form of proceeding, the crown places
itself on an equality with a subject for the purposes of the controversy in hand, waiving
all its privileges of sovereignty. The Lord Hobart 2 Dod. 100, and
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The Marquis of Huntly, 3 Hagg. Adm. 246, were, in form, suits in rem, but there was
no seizure and no hail. This was only another way of bringing the crown into court. The
form was unimportant. What was wanted was the voluntary appearance of the crown in
court, and a waiver of its sovereign exemptions. For that purpose a suit, such as could be
entertained by an admiralty court, was required, and, when the submission of the crown
was obtained, the facts were adjudicated as between subject and subject. The suits were
modes of proceeding resorted to with the consent of the crown, for the purpose of deter-
mining the question whether the crown should make good the loss. For that purpose the
crown voluntarily laid aside its sovereignty and consented to be treated, in all that related
to the inquiry, as a subject.

This, I think, is all that can be claimed from the English cases. The policy of that
government is to submit itself to the jurisdiction of its own courts, on applications for a
redress of grievances; and a suit in admiralty is a proper form of proceeding, in eases of
maritime loss. For that reason the practice prevails of submitting all such grievances to the
determination of that court. This is far from deciding that public ships can be subjected
to maritime liens, without the express consent of the government to which they belong.
That is the question which is now under consideration, and I do not understand that.
The Siren and The Davis, supra, go further than to decide that the property of the gov-
ernment, not devoted to the public use, is subject to such liens.

It seems to me, therefore, that, upon the main question, the case is with the claimant,
and that the libel must be dismissed. The stipulation filed to obtain the release of the tug
is not a waiver of the question as to the original liability of the tug. The stipulation takes
the place of the vessel, and, for all the purposes of the trial, the case goes on as if the
vessel were itself in court.

A decree may be prepared dismissing the libel, with costs in both courts.
1 [Reported by Hon. Samuel Blatchford, Circuit Judge, and here reprinted by permis-

sion.]
2 [Affirming Case No. 4,757.]
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