
District Court, S. D. New York. Feb. 1878.2

THE FIDELITY.

[9 Ben. 333.]1

SEIZURE OF MUNICIPAL PROPERTY—NOTICE UNDER STATE LAW.

1. A steam-tug owned by a municipal corporation, and employed exclusively in the service of a de-
partment of such corporation, in performing the public duties of the government of the munici-
pality, is not liable to seizure in a suit in rem, in admiralty, for a maritime tort.

2. The act of the legislature of New York, passed April 30, 1873 (Laws N. Y. 1873, p. 513, § 105),
requiring thirty days' notice of a claim to be given to the comptroller of the city of New York
before suit is brought against the city corporation on the claim, and ten days' notice to be given
to him, after judgment, before an execution can issue, is inconsistent with a seizure before judg-
ment, of such steam-tug.

[Cited in Long v. The Tampico, 16 Fed. 497.]
In admiralty.
E. D. McCarthy, for libellant.
T. B. Clarkson, for claimants.
BLATCHFORD, District Judge. The libellant, as owner of a canal-boat, brings a libel

in rem against the steam-tug Fidelity, to recover damages for the sinking of the canal-boat
through the alleged negligence and wrong of the tug. The substance of the libel is, that,
while the canal-boat was lying at a wharf at Blackwell's Island, some outside person cast
off her lines against the will of the person on board and in charge of her, and pushed
her away from the wharf, and that thereupon the tug, acting under the direction of the
same persons, and without the request of the person in charge of the canal-boat, made
fast with a line to the canal-boat, and proceeded to pull her out into the river so carelessly
and recklessly that her stern was thrown against a wall and some submerged rocks, the
existence and position of which were known to those in charge of the tug, and that, in
consequence, the stern planking of the canal-boat was torn off, and she became a wreck
and sank with her cargo, to the damage of the libellant $1,500.

The mayor, aldermen, and commonalty of the city of New York, a municipal corpora-
tion charged with the government of the city of New York, were the owners of the tug at
the time of the occurrence, and intervened and put in a claim to her, on her arrest under
process, and have answered the libel through the master of the tug. It appears that the
tug was in the employment of, and under the exclusive control and direction of, a board
or department of the corporation, called the commissioners of public charities and cor-
rection, and was employed by them in transporting prisoners and in carrying sick persons
and the bodies of the dead, and in towing boats with supplies for the department—all
these services being in the course of the discharge by the commissioners of their proper
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public duties; and that she was not engaged in any other business. The canal-boat had
on board at the time a cargo of coal, intended for the use of the commissioners, and was
lying at the wharf waiting to have such cargo discharged, and was cast loose by direction
of a proper subordinate of the commissioners, in order to enable a schooner with a cargo
of ice to take her place and unload, and that the tug took hold of the canal-boat in order
to put her outside of the schooner.

On these facts it is contended for the
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claimants that the tug is not liable to seizure in a suit in rem, in the admiralty, to respond
for this alleged maritime tort. In the case of The Seneca [Case No. 12,068], it was sought
to enforce a lien for wharfage, by a suit in rem, in the admiralty, against a steamboat
belonging to the corporation of the city of New York, and exclusively employed in the
service of the police department of the city. The court held, that, as the vessel was public
property, devoted to a specific and public use, she was not subject to be seized in the ad-
miralty, to enforce the demand claimed. The decision was placed on the ground that such
property is exempt from seizure on execution. I do not think that the fact that the claim
for wharfage arose out of an implied contract, and that the present case is one of tort,
makes any difference. The tug was, by an authorized act of the city government, devoted
to public use. She was public property, and the public use to which she was devoted
was a specific use. Such property, belonging to any governmental body, federal, state, or
municipal, cannot be seized to satisfy an execution on a judgment Darlington v. Mayor,
etc., 31 N. Y. 193. Nor can it be seized by process in advance, to be held as security for
a judgment which may be recovered. Such action has the effect of interfering with the
public officers in the discharge of their public duties, by depriving them of necessary in-
struments for the discharge of those duties. The tort alleged in this case is the negligence
of those in charge of the tug, who were the servants of the commissioners. The principle
on which, the tug would ordinarily be liable for the tort is, that her owners have entrusted
their servants with the tug, and thus made themselves responsible for what such servants
may negligently do in the course of their employment. But the act of using the tug to pull
away the canal-boat was no different, in its scope and quality, from the act of using the
wharf for wharfage. No distinction can be taken between the two, which would uphold
the seizure in the case of the tort and forbid it in the case of the implied contract for
wharfage. The question is one of public policy, and the principle involved is, that to per-
mit a seizure of the tug in this case would endanger the performance of the public duties
of the government of the municipality. A lien may exists and the court, where it has con-
trol of the res in a proper manner, may enforce the lien upon it; but it will not enforce the
lien upon the res, where, in order to obtain such control and sustain the proceeding, the
possession of the governmental authority must be invaded under the process of the court.
The latter is the present case. Briggs v. Light Boat, 11 Allen, 157; The Davis, 10 Wall.
[77 U. S.] 15. In City of Chicago v. Hasley, 25 Ill. 595, it was held, on principle, that an
execution could not issue against a municipal corporation, on a judgment for a debt or
damages recovered against it.

This suit is not one in form against the municipality, but it is in substance. The statute
law is in harmony with the rule of public policy before referred to. It is provided as
follows, by the state statute of April 30, 1873 (Laws N. Y. 1873, p. 513, § 105): “No
action shall be maintained against the mayor, aldermen, and commonalty of the city of
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New York, unless the claim on which the action is brought has been presented to the
comptroller, and he has neglected for thirty days after such presentment to pay the same.
Before any execution shall be issued on any judgment recovered upon such a claim, a no-
tice of the recovery thereof shall also be given to the comptroller, and he shall be allowed
ten days to provide for its payment by the issue of revenue bonds in the usual manner
according to law.” The general rule of public policy being as stated above, there is nothing
in any statute of the state or of the United States which varies such rule for the purposes
of the present case. On the contrary, the statute above cited is inconsistent with a seizure
before judgment, of the property seized in this case.

I have not considered the merits of this case, as to whether there was, In fact, negli-
gence on the part of those in charge of the tug, or even as to whether the canal boat was
injured while attached to the tug; but, for the reasons above assigned, the libel must be
dismissed, with costs.

[NOTE. The libellant appealed to the circuit court, where the decree of the district
court was affirmed. Case No. 4,758.]

1 [Reported by Robert D. Benedict, Esq., and Benj. Lincoln Benedict, Esq., and here
reprinted by permission.]

2 [Affirmed in Case No. 4,758.]
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