
District Court, D. Oregon. Sept. 20, 1869.2

8FED.CAS.—75

THE FIDELITER.

[Deady, 620; 11 Int. Rev. Rec. 62.]1

SHIPPING—FRAUDULENT SALE OF VESSEL TO SECURE AMERICAN
REGISTER—SEIZURE.

1. Where the owner of a vessel makes a hill of sale thereof without consideration, to another, and
retains the possession of such vessel, for the purpose of fraudulently obtaining an American reg-
ister for the same, such transaction is a nullity and does not vest any legal title or right in the
pretended vendee, so as to authorize the statement in the oath for a register under section 4 of
the act of December 31. 1792 (1 Stat. 287), that he is the true and only owner thereof.

2. A sale of a British vessel by an American citizen to a Russian subject, at Alaska, after the ratifi-
cation of the treaty of purchase with Russia, and before the country was formally turned over to
the American government, for the purpose of having such vessel thereby become an American
bottom under article 3 of said treaty, is a fraud upon the American government and an American
register obtained for such vessel thereon, is fraudulently obtained within the meaning of section
24 of the act of July 18, 1866 (14 Stat. 184).

In admiralty.
Joseph N. Dolph, for libellant.
Erasmus D. Shattuck, W. W. Page, and S. W. Brockway, for claimant.
DEADY, District Judge. This is a suit for the condemnation of the steamship Fideliter,

as being forfeited to the United States for the violation of section 4 of the registry act of
December 31, 1792 (1 Stat. 287), and section 24 of the act to prevent smuggling, etc., of
July 18, 1866 (14 Stat. 184). The libel was filed by the district attorney on behalf of the
United States, on December 27, 1867, praying that said vessel, her tackle, etc., might be
adjudged forfeited to the United States for the reasons and causes therein alleged. The
libel substantially charges:

I. That the Fideliter is an ocean steamship of 175 16–100 tons burden; that she is not
an American vessel, but is a British bottom, built in some British port to the libellant
unknown, and has since sailed under the British flag and is not entitled to sail under any
other, and that William
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Kohl is the sole owner thereof, and has been such owner since April, 1867.
II. That between the middle of Hay and June, 1867, the said Kohl took said vessel

from the port of Portland-on-Wallamet, to Sitka, in Alaska, with the intent to there make
a sham or pretended sale thereof to some Russian subject, so as to enable said Kohl
to obtain an American certificate of registry for said vessel under the treaty of purchase
concluded between the United States and Russia, on March 30, 1867; and that between
June and November, 1867, said Kohl did make a sham sale of such vessel to one Joseph
Lugebil, a Russian subject; and that such Lugebil is now, was then and has been for a
long time in the employ of the Emperor of Russia as interpreter, and was without means,
and paid no valuable consideration or thing whatever for such purchase.

III. That in order to obtain the registry of said vessel under the laws of the United
States, and the treaty of purchase aforesaid, and with the intent to obtain such registry, the
said Kohl, on October 28, 1807, at the port of Sitka aforesaid, appeared before William
S. Dodge, the collector of customs for said port, and solemnly affirmed that said Lugebil
was then and there the owner of said vessel; and that the matter of fact in said affirma-
tion, to wit: that Lugebil was the sole owner of such vessel, was, within the knowledge of
said Kohl, not true, but the same was false and untrue; and that within the knowledge of
said Kohl, he, the said Kohl, was then and there the sole owner of such vessel, and not
Lugebil.

IV. That said Kohl, on the date and at the port last aforesaid, and in the manner and
by the means aforesaid, did unlawfully and fraudulently obtain from the collector afore-
said, a certificate of registry of said vessel; which register so obtained has been wrongfully
and improperly used for said vessel ever since.

On the filing of the libel a warrant of arrest was issued against the vessel, upon which
she was seized by the marshal on the same day while lying at this port.

On December 28, 1867, William Kohl appeared and filed a petition, praying that the
vessel be delivered to him on bond, in which petition he represented himself as the
“agent of the owners” of the same. On the same day the vessel was released, upon the
bond of said Kohl and his sureties, to pay the agreed value thereof—$30,000—in case she
was condemned as forfeited by the decree of this court On January 4, 1868, Kohl filed
a claim of ownership of the vessel, without verification, in which he alleged that he was
“the agent of the persons who are the true and bona fide owners thereof,” without naming
or otherwise indicating who such persons were.

These particulars concerning the claim of ownership are noticed for the purpose of
calling attention to the irregularity of releasing the vessel to Kohl before a claim of owner-
ship was made in the case, and to the fact that the claim of ownership made by Kohl was
as agent for “persons” and “owners”—more than one—while in the answer filed by him
the same day, as the agent of Lugebil, it is alleged that Lugebil is the sole owner.
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On January 4, 1868, Kohl, as the agent of Joseph Lugebil, answered the libel in sub-
stance and legal effect as follows:

I. Admits that the Fideliter was a British built vessel and sailed under that flag; but
avers that on October 28, 1867, she became and has ever since been an American ves-
sel, by virtue of the United States laws, relating to shipping and the treaty of purchase
aforesaid. Denies that Kohl is or ever was the owner in whole or in part of said vessel.
Admits that the owner of said vessel took her from the port of Portland-on-Wallamet to
the port of Sitka, as alleged in the libel; but denies that he took her there for the purpose
of making a sham or pretended sale to a Russian subject with a view of obtaining an
American register therefor, as alleged in the libel.

II. That about June 6, 1867, John Dutnell, a British subject was, and for some time
prior thereto had been the owner of said vessel; and that about said date said Dutnell,
by said Kohl, his attorney in fact, duly sold, conveyed and transferred said vessel to the
claimant, Joseph Lugebil, who was at that time a Russian subject, living at Sitka, aforesaid,
and employed there as bookkeeper by the Russian American Fur Company, a corpora-
tion then existing under the laws of Russia; and that, in pursuance of such sale, a bill of
sale of said vessel was then and there duly executed and delivered to the claimant; who
thereupon came into possession, and was thereby made sole owner of said vessel, at Sit-
ka, aforesaid; and that said sale was made with the knowledge and approval of Maksatoff,
the governor of Russian America, and in accordance with the laws of Russia; and said
vessel was duly registered in the archives of the Russian government at Sitka, aforesaid,
and thenceforward passed under and lawfully sailed under the Russian flag, until about
October 28, 1867.

III. Admits that Kohl appeared before Dodge and procured an American register for
said vessel, as alleged in the libel; but denies that the matters there affirmed as fact and
truth by said Kohl, before said Dodge, were false within the knowledge of said Kohl, as
alleged in the libel; and alleges that claimant is the sole owner of the vessel, as said Kohl
did affirm, and is now such owner; and that said Kohl was then and had been since June,
1867, acting as agent for claimant of said vessel, under a written power of attorney from
claimant, which power said Kohl still holds.
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IV. Denies that Kohl obtained said register fraudulently or unlawfully, or that the same
had been wrongfully or improperly obtained and used by said vessel, ever since or at all.
Denies that by reason of the premises that the vessel has become liable to be seized and
forfeited.

On May 5, 1868, a general replication to the answer was filed by the libellant, and on
May 8, thereafter, on motion of libellant, the cause was continued until the November
term, to obtain the testimony of certain witnesses, alleged then to be in British Colum-
bia and Sitka. At such November term, the testimony of said witnesses not having been
obtained, on motion of the district attorney, the cause was continued to the March term,
1869. At the last mentioned term the libellant again moved for a continuance, to obtain
the testimony of the claimant, Lugebil, and one John Dutnell, alleged in the answer to
have been the owner of the Fideliter, which was refused by the court, for want of dili-
gence in suing out the commission and letters rogatory, to obtain such testimony, and
because there was a stipulation between the parties that the cause should be tried at this
term. On March 5th and 6th the court heard the allegations and evidence of the parties;
and on June 18th the cause was argued by counsel arid submitted.

The following is a summary of the evidence introduced by the libellant:
1. A duly certified copy of an American register, issued to the Fideliter, by William S.

Dodge, special agent and collector at the port of Sitka, October 28, 1867, which among
other things, recites and declares:—“That in pursuance of the acts of December 31, 1792,
and May 6, 1864 [13 Stat. 69], concerning the registering and tonnage of ships and ves-
sels, and by virtue of special instructions from the secretary of the treasury in pursuance
of article 3 of the treaty of purchase, between the United States and Russia; and ‘William
Kohl, of New Archangel, Sitka, agent for Joseph Lugebil, Russian resident of Sitka, by
power of attorney having taken or subscribed the proofs required by said acts, and having
affirmed that said Joseph Lugebil is the only owner of the ship or steam vessel called the
Fideliter, of Sitka, whereof Melville 0. Erskine is master;’ and ‘that the nationality of said
vessel being duly verified and authenticated by the passport of his imperial majesty, the
emperor of all the Russias, under the hand and official seal of Prince de Maksatoff, his
majesty's governor of the Russian colonies in America, which having been surrendered
to this office, the said steamer has been duly registered at the port of Sitka, Alaska.’”

2. A certified copy of the affirmation of “William Kohl as agent of Joseph Luge-
bil”—being the affirmation mentioned in the certificate of registry aforesaid—dated October
28,1867, and made before William S. Dodge, special agent and collector,” in which said
Kohl recites, that he is of New Archangel, and agent for Joseph Lugebil of the same
place, and affirms, among other things: “That said Joseph Lugebil is a bona fide Russian
resident of Sitka, and has been such resident for ten years; that his present usual place of
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abode or residence is Sitka; that he is the true and only owner of the said ship or vessel”
(the Fideliter).

3. The deposition of P. O. Dwyer, taken September 23, 1868, before the clerk of this
court, in which said Dwyer deposes: That he had been a resident of Victoria since 1860,
and that sometime between that date and 1866, the Fideliter was wrecked near Victoria,
and sold at auction, and that it was the common understanding, then and there, that Mr.
Kohl was the purchaser. That he was well acquainted with the principal business men of
Victoria, but had never seen or heard of such a man there, as John Dutnell. That he went
from Victoria to Sitka on the Fideliter with Kohl, and arrived there June 6, 1867, and that
during such voyage Kohl told witness that he was taking the Fideliter to Sitka to make
an American vessel of her, and that he wanted to get there by the time the country was
turned over and the American flag hoisted, in order that the Fideliter might become an
American vessel. That upon their arrival at Sitka and afterwards, Kohl was expecting the
U. S. government agent to arrive every day and take possession of the country, but no one
came, and there being no communication with the country at that time, and Kohl being
tired of waiting, left on the evening of July 4, for Victoria. That sometime before Kohl
left for Victoria, he informed witness that he had in some way transferred the Fideliter to
Joseph Lugebil, a Russian citizen and resident of Sitka, but whether there was a bona fide
sale of the vessel, witness could not say, and that immediately before leaving for Victoria,
as aforesaid, that Kohl informed witness that he was not quite sure of Lugebil's honesty,
and in order that Lugebil might not act the rogue in the matter, he then gave witness a
paper, telling him, that if during his, Kohl's absence, Lugebil should attempt to sell the
vessel, that he, the witness, should step forward with this paper to show that Lugebil had
“no call or authority to sell the steamer.” This paper the witness kept in his trunk, at Sitka,
in an envelope with other papers, belonging to Erskine, the master of the Fideliter, and
other persons, until the latter part of November, 1867, when it was abstracted from his
trunk by Kohl or the son of witness—a lad then about twelve years of age—under the di-
rection of Kohl, at which time Kohl and said son of witness left Sitka for Victoria, on the
steamer Stephens, the vessel which had brought up General Rousseau, the government
agent, to receive the country from the Russians. That said paper
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was not examined by witness, so as to enable him to know its contents, and that the other
papers which were in the same envelope were not disturbed when this was abstracted.

4. W. W. Barlow, a witness called on the trial testified: That he was a passenger to
Sitka in the Fideliter in the spring of 1867, and that during the voyage he heard Kohl
remark that he intended to transfer the Fideliter to some person in Sitka for the purpose
of making her an American vessel; and that this impression as to the object of the voyage
to Sitka was derived as well from the conversations with the passengers as with Kohl.
That the Fideliter remained at Sitka about four weeks when she returned to Victoria
and thence to Portland, with a cargo of wool from Victoria and some cargo from Sitka,
and with witness and Kohl on board. That during the stay at Sitka witness remained on
shore, and the Fideliter lay a few rods out from the wharf, and that witness saw Lugebil
on board the Fideliter two or three times, but cannot state what, if any, business he had
there. That Lugebil came on board on the first day of Fideliter's arrival at Sitka, and that
he was a Russian citizen and a leading man at Sitka, but whether or not he was a man of
means, witness could not say.

5. William H. Grey, a witness called on the trial, testified: That witness visited Sitka in
steamer Wright in July, 1868. That while there the Fideliter was at Kodiac under charge
of Erskine, master, and that during same time witness saw and conversed with Lugebil
on the wharf and in the custom house. That in the course of these conversations witness
learned from Lugebil that he was interpreter for the Russian Fur Company, and was then
engaged in closing up its business, and that in reply to a direct question from witness,
Lugebil told witness that “he—Lugebil—had never owned any interest in vessels.”

The following is a summary of the evidence introduced by the claimant:
1. A letter of instructions addressed to Kohl, dated—“Office of the American Russian

Fur Co., San Francisco, May 17, 1867,” and signed “John F. Miller, President,” and attest-
ed by “Henry Baker, Secretary,” in which Kohl is advised: That he has been appointed
general agent by the American Russian Fur Company in Russian America, with full pow-
er to act for them in all matters which may arise in that country and to make locations,
appoint sub-agents and such other employes as he might deem necessary. That purchas-
es (if it deemed advisable to make any) should be made subject to the approval of the
company; and that “you (Kohl) are authorized to draw on us (the company), not exceed-
ing $2,000.” The letter concludes—“Wishing you a pleasant and successful trip, I remain,
yours respectfully.”

2. A certified copy of records and entries in the custom house at Victoria, Vancouver's
Island, relating to the British built steamer—the Fideliter—the substance of which is as
follows:

(a) June 4, 1866. Certificate of registry granted to Fideliter by collector of port of Vic-
toria, Vancouver's Island, which recites that Melville C. Erskine, of Victoria, V. I., is the

The FIDELITER.The FIDELITER.

66



master of said vessel, and that she was built at Liverpool, England, in 1859, and that John
Dutnell is her owner. Record of certificate endorsed—“Vessel sold to foreigner under cer-
tificate of sale dated May 29, 1867, at Sitka.” Also—“Certificate delivered up and canceled
July 10, 1867. Registry closed.”

(b) October 13, 1866. A bill of sale from Godfrey Brown to John Dutnell of Victoria.
Consideration $35,000 paid down. Endorsed—“Entered of record Oct 18, 1866.”

(c) October 19, 1866. Mortgage from Kohl and Dutnell to Joseph Lovett—given to se-
cure the payment of $16,500, due on same date from Kohl to Lovett; with interest at 1
per centum per month, by Kohl without qualification and by Dutnell (“as registered own-
er”) “according to our and each of our respective Interests” of the 64 shares, “of which we
or one of us, are, or is owner or owners in the ship” Fideliter; with a covenant by Kohl
and Dutnell and each of them, “that we have power to mortgage” said shares.

(d) November 6, 1866. An assignment of the last mentioned mortgage by Lovett to
the Bank of British Columbia to secure the payment of four notes of $1,000 each, made
by said Lovett and Kohl and one Thomas Wright, to said bank. Endorsement on as-
signment—“Entered of record Nov. 7, 1866”—on mortgage and assignment—“Release and
discharge to Lovett by Bank of British Columbia, May 7, 1867.”

(e) May 29, 1867. Mortgage from Dutnell to Kohl to secure the payment of $28,000,
due July 1, 1867, with interest at 1 per centum per month. Mortgage recites that Dutnell is
owner of the vessel and Dutnell covenants therein that he has power to mortgage vessel
and that it is free from incumbrances. Recorded same day.

(f) May 29, 1867. Power of attorney from John Dutnell to William Kohl, irrevocable,
to sell vessel in the name of Dutnell or Kohl, and to execute the necessary writings there-
for; with declarations by Dutnell—that vessel not to be sold for less than $28,000; that
vessel might be sold at Sitka or elsewhere; and that power not to be exercised after eigh-
teen months. Recorded same day. Acknowledged before McCrea “in the absence of the
collector.” At the head of this paper it is entitled—“Certificate of Sale.”

3. Originals of bill of sale from Brown to Dutnell, and power of attorney from Dutnell
to Kohl, copies of which, above lettered (a) and (f).

4. A certified copy of bill of sale of the Fideliter, dated June 6,1867, from “William
Kohl, of Victoria, in the colony of Vancouver's Island (British Columbia),” as “agent for
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steamer Fideliter, belonging to John Dutnell of Victoria,” to “Joseph Lugebil, Russian cit-
izen, resident in the Russian colonies of America.” Consideration, $30,000 paid down;
with a covenant that. Kohl had power “to transfer” vessel, and that same is free from
incumbrances. (Signed) “Wm. Kohl, Agent for John Dutnell.” Witnessed by M. G. Ersk-
ine.

5. A power of attorney irrevocable, dated June 6, 1867, from Joseph Lugebil, “Russian
resident at the port of New Archangel, Sitka,” to William Kohl, “of New Archangel, Sit-
ka,” to sell the steamer Fideliter in the name and behalf of said Kohl or Lugebil, and to
execute the necessary writings therefor;—with declarations by Lugebil—that vessel not to
be sold for less than $28,000; that it may be sold at Sitka or elsewhere; and that power
not to be exercised after eighteen months. Power recites that Lugebil, “being the owner
of the steamer Fideliter—as specified in the bill of sale of June 6, 1867,”—the paper last
above mentioned.

6. Russian passport to Fideliter, dated June 7,1867, which recites that Fideliter “is un-
der the command of Capt. Erskine, and owned by the Russian subject and honorable
citizen, J. Lugebil.” (Signed) P. Maksatoff.

7. William Kohl, a witness called on the trial, testified:
That Godfrey Brown resided at Victoria in 1866, and was connected with the firm

of Janion, Green & Rhodes, and that on March 1,1866, witness first knew of Brown's
having Fideliter in his possession. That in December, 1866, witness commenced negotia-
tions with one Capt Bock to take Fideliter to Sitka. Bock bought the vessel for Lugebil,
and provided she arrived at Sitka in time and suited him, Lugebil was to pay witness
for her. That this negotiation or agreement with Bock was reduced to writing, but wit-
ness does not know what he done with it or where it is—he may have destroyed it. At
time of this agreement Bock was master of the steamer Alexander, but when witness last
saw him—July, 1868—was master of a bark at Sitka. Under this agreement with Bock,
Fideliter was to be taken to Sitka in May, 1867, to be used as a fur trader in some country
in Russian America, that had been leased to the Hudson Bay Company. The Russian
American Fur Company had been organized in San Francisco to take fur there. The com-
pany included among others named, and not named by the witness, Miller, the collector
of the port of San Francisco, and Lugebil and witness. That witness presumed it was
the intention of the Russian American Fur Company to use the Fideliter for the purpos-
es of the company, but he never made any arrangement with Lugebil himself. That the
vessel was to be used in the waters of Russian America, and therefore had to be a Russ-
ian vessel and owned by a Russian citizen. Lugebil being a Russian citizen, purchased
the vessel—confirmed the contract of Bock when witness got to Sitka. That the Russian
America Fur Company had had an agent at St. Petersburg for two years to get a lease of
the grounds or country that had been leased to the Hudson Bay Company, and expected
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to get such lease on May 1, 1867, and “I (witness) went up to Sitka to carry out our part of
the contract.” Prince de Maksatoff would not give Fideliter clearance, but said to witness”
that he expected the lease from the Russian government soon, and in the meantime for
witness to go on and trade, but “I thought I would wait until I heard from our folk at San
Francisco.” That witness got to Sitka with Fideliter about last of Mayor first of June—two
days before bill of sale to Lugebil. Did not then hear anything about ratification of treaty
of purchase. Saw Lugebil the first day of arrival at Sitka, he came on board Fideliter for
despatches for the prince. Sold vessel to Lugebil then, and made bill of sale to Lugebil in
office of Russian Fur Company. On June 6,1867, witness went aboard and gave Lugebil
possession, but Erskine continued in command. That witness remained at Alaska until
evening of July fourth, when he went to Victoria, and returned to Alaska on the steamer
John L. Stephens, two or three weeks before General Rousseau arrived there, which was
in October, 1867. That witness took the power of attorney from Lugebil because he did
not pay witness his money—did not pay all of it Thai, witness next saw Lugebil at Sitka
on October 3 or 4, 1867. Lugebil was then an inhabitant of that country, and had been,
to the knowledge of witness, since June 6, 1867, and was financier and translator for the
Russian Fur Company. That witness last saw Lugebil a week or ten days ago (about Fe-
bruary 25 or 26,1869), in San Francisco, at Hubbard's office.

That Fideliter was once wrecked on the coast of Victoria and never ran afterwards
until witness became her agent. That witness advanced money to Dutnell twice on the
vessel—the first time to the amount of $12,000: and that first and last he advanced the
vessel near $28,000. That when money was so advanced the second time, then witness
went into possession of vessel, and that after he took mortgage from Dutnell, witness had
exclusive control of vessel. That witness first became acquainted with Dutnell in 1858;
but that witness was never an intimate or associate of Dutnell's or a friend, and last saw
him on December 22d or 23d, 1868.

That witness heard Dwyer's deposition read in court, and that he did not to his recol-
lection say to Dwyer what he testifies witness did. That witness might have made Dwyer
evasive answers, as we were then in competition with H. B. Co., and wanted to keep
knowledge from them. That witness did not leave paper with Dwyer nor take any paper
out of his trunk.

That in speaking of the alleged sale of the
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Fideliter to Lugebil, to A. O. Gibbs, then acting United States district attorney, at his
office in Portland, and just after the seizure of the vessel, witness did not say, and he had
no recollection of saying—“It was a bona fide sale and the money paid, but of course I
don't say where the money came from.” That on same occasion, witness did not say to A.
C. Gibbs—“That as soon as R. A. F. Co. organized, so as to hold vessel and receive title
to her, she was to be turned over to it”

For the purpose of impeaching the testimony of William Kohl, the libellant called A.
C. Gibbs as a witness, who testified:

That at the time the seizure of the Fideliter was made, he was acting as United States
district attorney, and that soon after such seizure he had a conversation with Kohl con-
cerning this matter at his (witness') office, and that he wrote to the collector of customs
at Astoria, at once, telling him some things that Kohl said in this conversation, and his
own conclusion as to the law of the case. (Here witness was shown a letter of six pages,
dated Portland, December 28, 1867, addressed to “Hon. A. Hinman, Collector,” etc., and
signed “A. C. Gibbs.”)

That the letter now shown witness was written by himself to the collector at Astoria,
and is the one referred to by him. After reading the letter, witness testified that in the
course of the conversation referred to, Kohl said to witness, in speaking of the alleged
transfer of the Fideliter to Lugebil—“It was bona fide and the money paid, but of course
I don't say where the money came from.” These are the very words of Kohl, as spoken
by him in that conversation, and put in writing in the letter aforesaid, in quotation marks,
and that witness is now satisfied that Kohl used these words on that occasion. That on
same occasion Kohl said in substance to witness—“That as soon as Russian American
Fur Company organized, so as to hold said vessel and receive title to her, she was to be
turned over to it,” and that witness remembered this declaration of Kohl's, without the
aid of the letter to the collector at Astoria.

From the foregoing evidence, I find the following conclusions of fact:
I. That the Fideliter was a British vessel, built at Liverpool, in England, in 1859, and

that prior to June 4, 1866, she was wrecked near Victoria, and while in that condition,
was sold by Godfrey Brown, at auction or otherwise, on account of owners, underwriters
or other persons whom it concerned, and that Kohl became and was the purchaser at
such sale.

II. That Kohl being an American citizen could not obtain the registry of the Fideliter,
in his own name, in the custom house at Victoria, and therefore, on June 4, 1866, he
fraudulently procured said vessel to be registered at said custom house, in the name of
John Dutnell, a British subject, as owner thereof; and that in pursuance of this registry,
and for the reason aforesaid, said Kohl, on October 13, 1866, procured the bill of sale of
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said vessel to be made by said Brown to said Dutnell, which bill of sale was false and
fraudulent, and without any consideration whatever, moving from said Dutnell.

III. That the mortgage and power of attorney from Dutnell to Kohl, above mentioned
and described, and dated May 29, 1867, were both, made without any consideration what-
ever, and with a view of enabling said Kohl to make an apparent bill of sale of said vessel
to said Lugebil or other Russian subject, at Sitka, for the purpose of having her thereby
become an American vessel, under and by operation of article 3 of the treaty of purchase
aforesaid, then already ratified by United States senate, and awaiting exchange of such
ratification with the government of Russia, and contrary to the true intent and meaning of
said treaty, and in fraud thereof.

IV. That the bill of sale from Kohl, agent of Dutnell, to Lugebil, and the power of
attorney from the latter to Kohl, above mentioned and described, and dated June 6, 1867,
were both made without any consideration whatever, and were fraudulently made and
accepted by said Kohl and Lugebil respectively, for the purpose of assisting said Kohl in
making an American vessel of said Fideliter, in fraud of said treaty as aforesaid; and that it
is not true that said Lugebil was, on October 28, 1867, or other day, the bona fide owner
of said vessel, or of any interest therein, or that said Kohl, as agent or otherwise, ever in
good faith sold said vessel or any interest therein to said Lugebil, and that the pretended
sale of said vessel to said Lugebil, at Sitka as aforesaid, was in truth and in fact a mere
sham and fraudulent device for the fraudulent purpose aforesaid.

V. That the matter of fact stated in the affirmation of said Kohl, made before the said
William S. Dodge on October 28, 1867, as aforesaid, to wit: that said Lugebil “is the
true and only owner” of the Fideliter, was then and there untrue within the knowledge of
said Kohl; and that said matter of fact was falsely affirmed by said Kohl for the purpose
of obtaining the American registry aforesaid of said vessel, he, the said Kohl, then and
there, well knowing that said vessel was in fact a foreign vessel, and not entitled to obtain
or use said certificate of registry.

VI. That the American certificate of registry, issued to the Fideliter, at Sitka, as afore-
said, was obtained by said Kohl by fraud as aforesaid, he, the said Kohl, then and there
well knowing that said vessel was not entitled to the benefit thereof; and that said certifi-
cate was thenceforth and until the seizure of the Fideliter as aforesaid, fraudulently used
for said vessel, they, the said Kohl and Lugebil and each
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of them, then and there well knowing that said vessel was not entitled to the benefit
thereof.

Upon these conclusions of fact there must be a decree condemning the Fideliter as
forfeited to the United States, for the violation of section 4 of the act of December 31,
1792 (1 Stat. 289), concerning the registering of vessels; and section 24 of the act of July
18, 1866 (14 Stat. 184), to prevent smuggling, and for other purposes.

The first mentioned of these sections prescribes the oath or affirmation “to be taken
and subscribed by the owner or one of the owners” of a vessel, in order to obtain the
registry thereof, in which such owner is required to declare his or her name and place of
abode, and if he or she be the sole owner of such ship or vessel, that such is the case; or
if there be another owner or other owners, that there is or are such other owner or own-
ers, specifying his, her or their name or names and place or places of abode, and that he,
she or they, as the case may be, so swearing or affirming, is or are citizens of the United
States.” This section also provides: “And in case any of the matters of fact in the said oath
or affirmation alleged, which shall be within the knowledge of the party, so swearing or
affirming, shall not be true, there shall be a forfeiture of the ship or vessel, together with
her tackle, furniture and apparel, in respect to which the same shall have been made.”
Section 24 of the act of 1866, above mentioned, provides: “That if any certificate of reg-
istry, enrollment or license, or other record or document granted in lieu thereof, to any
vessel, shall be knowingly and fraudulently obtained or used for any vessel not entitled to
the benefit thereof, such vessel, with her tackle, apparel and furniture, shall be liable to
forfeiture.”

Having thus fully stated the pleadings and evidence in the case, I do not deem it
necessary to make an extended argument in support of the conclusions of facts already
deduced therefrom.

All the circumstances of the case point to one conclusion—that is, that from the sale of
the Fideliter by Brown, Kohl has been and still is the sole owner of this vessel. During
all this period wherever she may be, or whoever else pretends to own her, she is nev-
ertheless in the actual custody and tinder the absolute control of this ever present and
“irrevocable” agent—William Kohl and his captain—Melville C. Erskine. The alleged sales
from Brown to Dutnell, and from the latter to Lugebil, have no visible effect upon the
use or possession of the vessel or upon the relation of any of these parties to her. Dutnell,
whoever he may be, is never seen or heard of, as exercising any acts of authority or owner-
ship in the premises, except the equivocal and suspicious ones of signing the mortgage to
Lovett in 1866, and the mortgage and power to Kohl in 1867. True, the British registry of
June, 1866, asserts that Dutnell is owner, but the record is suspiciously Silent as to who
procured this registry, or upon whose representations it was granted. I have no doubt that
Kohl procured the registry in the name of Dutnell, because being an American citizen, he
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could not obtain, the registry in his own name. The mortgage to Lovett was undoubtedly
given to secure the payment of an actual debt then due from Kohl to Lovett. In this mort-
gage, Kohl asserts that he or Dutnell, or both of them, are owners of the vessel—the latter
being the registered owner—that is, named as the owner in the registry, but not so in fact
Now, if the vessel really belonged to Dutnell, no reason is shown or suggested for his
mortgaging it to secure the payment of a debt of $16,500, due from Kohl to Lovett; nor
can any reason, consistent with Dutnell's alleged ownership, be even surmised for Kohl's
joining Dutnell in a mortgage of the latter's vessel for any purpose. As Kohl testifies, he
and Dutnell were neither friends or associates, and at this time Dutnell does not appear,
from the custom house records, to have had or claimed any authority over or interest in
the vessel whatever.

The most plausible explanation of this matter is, that Kohl was all the while the real
owner of the vessel, and that Dutnell's pretended ownership was a mere sham and blind
for the purpose of obtaining a British register, at Victoria, and that as Dwyer testifies
Kohl's ownership of, the vessel was understood in that community. Accordingly Lovett
took his mortgage from the real owner—Kohl, and the pretended owner, named in the
registry—Dutnell. Again, it is unreasonable to suppose that Dutnell could have been the
real owner of a piece of property of as much comparative importance and value, in Victo-
ria, as the steamship Fideliter, and not be known or heard of there, by persons of ordinary
opportunities for observation and acquaintance. Upon this point there is the direct testi-
mony of Dwyer, that he had lived in Victoria since 1860, and was well acquainted with
the business men of the place, but had never seen or heard of such a man there as John
Dutnell. Then there is the fact, substantially admitted by Kohl in his testimony, that Dut-
nell never exercised any actual control over the vessel, but that from arid after the sale by
Brown, he, Kohl, was her agent and controlled her movements and employment.

Consider also, that if it were a fact that Brown sold this vessel to Dutnell, at Victoria,
and that the transactions concerning her, which took place between the latter and Kohl,
were had in good faith and upon sufficient considerations, why has not the claimant pro-
duced the testimony of Brown and Dutnell upon these points. Its non-production by the
claimant leads to the conclusion—in the absence of any excuse therefor—
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that if produced, it would but confirm the suspicions which the uncommon circumstances
of the case necessarily excite. But it also appears from the papers in the case, that the gov-
ernment has procured letters rogatory to be issued, addressed to the proper court at Vic-
toria, to obtain the testimony of Dutnell, and that when Dutnell was found and brought
before the officer appointed to take his deposition, that an attorney representing Kohl ap-
peared and obtained a postponement of the proceeding until the next day, at which time
Dutnell promised to appear and give his testimony, but that upon the next day. Dutnell
was missing and kept himself concealed out of the reach of process, so that his testimony
was not obtained. These facts appear in the papers upon which the libellant moved for a
continuance at the last March term, namely, the affidavit of the collector, the letters of the
American consul and the barrister at Victoria, employed by libellant in the matter of ob-
taining Dutnell's testimony. They leave no room for doubt, and I am confident of the fact
that Kohl procured or hired Dutnell to keep concealed, out of the reach of process, so
as to prevent his testimony being taken and read on the trial of this suit; and from these
circumstances, the conclusion is irresistible that Kohl prevented the testimony of Dutnell
from being taken, because he knew that it would not tend to prove the reality or good
faith of the alleged ownership of the Fideliter by Dutnell, or his mortgage of the same to
Kohl, but the contrary.

Kohl's testimony in this case, is marked by studied attempts at evasion, and by notable
omissions and Indefiniteness in regard to circumstances, concerning which he ought to be
able, and it is his duty, to speak with certainty and particularity. For instance, supposing
that it was true, that he had loaned money to Dutnell at various times, for which he af-
terwards took a mortgage on the Fideliter, how easy and natural it would have been for
him to have given an intelligent and detailed account of the matter to have given the cir-
cumstances of time, place and particular amounts. If a person of Kohl's apparent sagacity
and intelligence had loaned a mere stranger—as he says Dutnell was—$28,000 in small
sums and at various times in 1866–7, he would most probably be able now to refer to
some contemporary writing or witness to refresh his memory of the matter or confirm the
fact. But after being examined and cross-examined, he is only able or willing to say in
a vague, indefinite way, that he once loaned Dutnell $12,000, and first and last, that he
loaned him about $28,000, for which he afterwards took a mortgage on the Fideliter, but
not until May 29, 1867, when he was on the eve of taking the vessel to Alaska to convert
her, through the device of a sham Russian ownership, into an American bottom.

But suppose that Dutnell was the real owner of the vessel prior to June, 1867, this
does not affect the conclusion that the alleged sale to Lugebil was a mere sham and pre-
tence. This jugglery about the title and ownership of the vessel while she was registered
in Dutnell's name, is shown by the testimony of the claimant, and commented upon now,
not for the purpose of showing a forfeiture then and there to the United States, but to
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show the animus and crooked conduct of the principal actor and witness in this matter on
behalf of the claimant, from the beginning, so as to judge more intelligently of the integri-
ty of his conduct generally, and the credibility of his testimony in this case in particular.
If Kohl, by means of sham sales and false writings, had successfully imposed upon the
custom house officers at Victoria, and thereby obtained a British register for the Fideliter.
When she was not entitled to it, there is good reason to infer that he was ready and will-
ing, when opportunity offered, to practice a similar fraud upon the American government,
for the purpose of obtaining an American register.

The treaty of purchase with Russia and the delay between the ratification and ex-
change of it, furnished the opportunity. The third article of this treaty provides: “The
inhabitants of the ceded territory, according to their choice, reserving their natural allegi-
ance, may return to Russia within three years; but if they should prefer to remain in the
ceded territory, they, with the exception of uncivilized native tribes, shall be admitted to
the enjoyment of all the rights, advantages and immunities of citizens of the United States,
and shall be maintained and protected in the free enjoyment of their liberty, property and
religion.”

This provision might be understood by the public as giving the Russian inhabitants of
Alaska, an immediate right to have an American register for his vessel, upon the ground
that the treaty had made him an American citizen; and so it appears that the department
of state construed it, and instructed the collector of customs to administer it. The treaty
was concluded on March 30, 1867; and it was ratified on May 28 and exchanged on June
20, thereafter. As a matter of public notoriety it is safe to say, that it was well under-
stood or confidently expected on the Pacific coast that the treaty would be ratified at least
one month before it was. The telegraph gave us instant and constant information of the
progress of the treaty in the senate, and its ratification was probably known here within
twenty-four hours from the time it took place.

Under these circumstances, Kohl being an American citizen, and either the legal own-
er of the Fideliter or the mortgagee of the same, for quite if not her full value, and she
being a British vessel sailing under a British register, and the commerce of the
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coast being mainly carried on from and between American ports, it is not unreasonable
to suppose that lie would desire to convert her into an American bottom.

That Kohl did take the Fideliter to Alaska for the purpose of availing himself of this
opportunity to convert her into an American vessel, and not for the simple purpose of
disposing of her in good faith to Lugebil, or other Russian inhabitant of the country, is
shown by his own admissions or statements, as testified to by both Dwyer and Barlow.
In addition to this, the circumstances attending and surrounding the alleged sale to Luge-
bil, are sufficient of themselves to raise a presumption that the transaction was a mere
sham, and really designed to facilitate the accomplishment of some ulterior purpose. For
instance: Kohl arrives with the Fideliter in a strange port, without commerce, and imme-
diately sells the vessel to a Russian subject and a stranger, without any apparent means
or property, for $30,000, and at the same moment takes from the purchaser, Lugebil, an
“irrevocable” power of attorney, authorizing him to sell the vessel at Sitka, or elsewhere,
in behalf of Kohl or Lugebil, for not less than $28,000. No visible change is made in the
actual possession of the vessel. Kohl's convenient captain—Melville Erskine, still retains
command. After lying idle in port three or four weeks, and the United States agents not
arriving to receive the possession of the country, including the Fideliter in her new role
of a Russian ship, as Kohl had expected, Kohl returns with the Fideliter to this port via
Victoria. All this time, and for that matter ever since, “the Russian subject and honorable
(?) citizen, J. Lugebil,” as Prince de Maksatoff graciously styles him in his passport to the
Fideliter, is apparently as unconcerned about the vessel as if he had never seen or heard
of her. When she is seized on account of the sequel of this transaction, he does not even
appear in this court to claim her as his property. True, this “Irrevocable” agent makes such
claim for him. But if Lugebil really owned this vessel, it is but reasonable to assume that
self interest, at least, would have induced him to come before this court and testify as to
the facts and circumstances which would establish such ownership; but, instead of doing
this, he manages to keep out of sight and knowledge of the district attorney and collector,
so that the government, although it has sent its commissions to Alaska and San Francisco,
has been unable to find him or obtain his testimony.

One phase of Kohl's story is, that he negotiated this sale to Lugebil at Victoria, in
December, 1866, with Captain Bock, of the steamer Alexander, and that the agreement
between them was then reduced to writing, but what he did with this writing, or where
it is, he cannot now say—indeed, he is not certain but that he destroyed it. Now, this ne-
gotiation is a material circumstance for the claimant, as tending to show that the alleged
sale to Lugebil, in June, 1867, was not a fraudulent device, whereby to make the Fideliter
an American bottom, because it took place before the treaty was negotiated, and so far
as known, before it was contemplated. If this story be true, why is not the testimony of
Captain Bock produced to confirm it? Kohl testifies that he saw him at Sitka in 1868,
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since this suit was commenced. Besides, he might be able to give valuable information
concerning the whereabouts and character of the writing said to have been entered into
between himself and Kohl, in December, 1866, and about which Kohl's memory is now
so singularly and conveniently at fault. The legal and reasonable inference from this sup-
pression of evidence or withholding Lugebil's testimony is, that while Lugebil consented
to be known on paper as the purchaser and owner of the Fideliter, so as to assist Kohl
in fraudulently obtaining an American register for a British vessel, yet, that he was not
willing to go so far as to commit the crime of perjury in support of such scheme.

Again, if Lugebil was the “true and only owner” of the Fideliter, he and not Kohl
should have taken and subscribed the owner's oath, upon which the American certificate
of registry was issued to her at Alaska, on October 28, 1867. For obvious reasons the act
of 1792 requires this oath to be taken by the owner. No excuse, however insufficient in
law, is shown or pretended for his not taking it. He was in the port when and where the
certificate was granted, and probably in the very building where the transaction took place.
But Kohl took and subscribed this oath, affirming therein that Lugebil was the “true and
only owner”—and the only reason why Lugebil did not take it was, that he was not willing
to serve Kohl so far as to commit perjury for him.

And here I may remark, that the collector before whom this proceeding took place has
attempted, since this suit was commenced, to excuse and palliate his very singular and
suspicious conduct in granting this certificate of registry to the Fideliter, upon the oath of
a person who therein affirmed that at the time another was “the true and only owner” of
the vessel, when the statute under which he was acting, required that said oath should
be taken by the owner. This excuse is found in a volunteer, extra-official, ex post facto
statement endorsed by the collector upon the power of attorney from Lugebil to Kohl,
and dated “Custom House, Sitka, July 23, 1868;” in which, among other things, said col-
lector states that he “allowed William Kohl, as agent aforesaid, to make the affidavit of
ownership, the said Lugebil being at that time confined to his house, and issued to him
the register (No. 1).” This statement, not being an official certificate or under oath, was
not admitted to be read in evidence in
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the case, and if it had been would in no way or degree tend to prove that Kohl's oath as
to the ownership of the vessel was true.

On the other hand, the very insufficiency of he reason given by the collector for Luge-
bil's not taking the owner's oath, raises the presumption, that the real reason if disclosed,
would militate against the party withholding it Admit, for the sake of the argument, that
Lugebil was confined to his house on October 28—admit this statement to be true in
every sense, and to the greatest extent that can be attributed to it, and still nothing is
shown by it or can be inferred from it, but that Lugebil, notwithstanding such confine-
ment, could take and subscribe an oath that he was the true and only owner of the
Fideliter—if such was the fact.

Many other circumstances point to the conclusion that the alleged sale to Lugebil was
a mere make believe for the purpose of obtaining an American register for the Fideliter.
When a lawful and actual transaction takes place between intelligent parties, they are gen-
erally able to tell the same story twice about a simple and important fact of the matter. But
the evidence of the claimant as to the consideration alleged to have been paid by Lugebil
is full of discrepancies and contradictions. In the bill of sale signed by Kohl it is declared
that the sum—$30,000, was paid down by Lugebil. After the seizure Kohl told the then
acting district attorney, Ex-Governor Gibbs, that the money was all paid down, but of
course he did not say where it came from—which expression, under the circumstances,
was evidently intended by Kohl to be understood as a suggestion that Lugebil, in making
the purchase, was acting for other parties, who furnished him the money. Upon his ex-
amination in court as a witness, on the trial of the cause, being pressed to explain why, if
he had sold the vessel to Lugebil and got the money for her, he retained the possession
and took back from the purchaser an “irrevocable” power of attorney to manage and sell
the vessel as though it was his own, Kohl answered that Lugebil did not pay him for the
vessel—and then upon second thought, qualified that statement by adding that Lugebil
did not pay him all the money for the vessel.

Upon its face, Lugebil's power of attorney, authorizing Kohl to manage and sell the
vessel, not being given in connection with a mortgage or other security for debt can on-
ly be accounted for on the theory that the vessel was still in fact the property of Kohl
and was to remain in his possession unaffected by the pretended sale to Lugebil. In all
probability, this power was the paper that Kohl put into the hands of Dwyer when he
left Sitka with the vessel on the evening of July 4, telling Dwyer at the same time that
he was not certain of Lugebil's honesty, and this paper would show that “he had no call
or authority to sell the steamer.” Very naturally, having found Lugebil willing to aid him
in his design to impose upon the United States government, in obtaining an American
register for a British vessel under the pretense of its being a Russian-American one, Kohl
was not quite certain that Lugebil would do to trust out of sight; so he took this power
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of attorney from him, which in effect amounted to a re-sale to himself, and left it with
Dwyer, to be exhibited in case his Russian confederate should attempt “to act the rogue
in the matter” during his absence.

On the whole, it seems that there cannot be a reasonable doubt, but that Kohl's affir-
mation was knowingly false, when it asserted that Lugebil was the true and only owner
of the Fideliter; and that the register granted upon such affirmation was knowingly and
fraudulently obtained and used for said vessel. The Neptune, 3 Wheat. [16 U. S.] 609.
This being so, the vessel is forfeited under both sections of the statute' already quoted.
But even a prima facie case is sufficient to cast the burthen of proof upon the claimant
and if he do not overcome or explain it, there must be a decree of condemnation. The
Luminary, 8 Wheat [21 U. S.] 411.

On the trial, counsel for claimant maintained this proposition,—admitting that sham
sales or fraudulent acts had taken place or been committed in respect to this vessel, as
they took place without the jurisdiction of the United States, if at all, and within the juris-
diction of the British and Russian governments respectively, they can not be inquired into
here; or in other words that this government did not assume to punish frauds upon the
navigation or shipping laws of other countries. The proposition considered with reference
to the question before the court is fallacious, and the answer to it is simple and satisfac-
tory.

The forfeiture of the Fideliter is not claimed in this suit because of the frauds com-
mitted in respect to her upon the British and Russian navigation laws, but because of the
further and additional fraud, namely—the false affirmation of Kohl, by means of which
an American registry was obtained for the Fideliter in fraud and violation of the treaty
and laws of the United States. I admit that this answer assumes, that the sale by Kohl to
Lugebil, being in fact a sham or fictitious sale, without possession, although made within
Russian jurisdiction, conveyed no interest in the vessel to Lugebil. Certainly such a trans-
action cannot transfer title to property in any civilized country. It is no sale—a mere nullity.
This court, then, instead of being engaged in an attempt to punish frauds upon the laws
of other countries, is simply endeavoring to ascertain whether the affirmation of Kohl, an
American citizen, made on American soil and under American laws, was false or not. In
the particular alleged. In so doing, it becomes necessary to inquire whether one Lugebil,
a Russian subject, was on that day
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the true and only owner of the Fideliter, as stated in such affirmation. This is a question
of fact, and the scope of the inquiry is not limited toy either the political or geographical
divisions of the globe, but extends to all pertinent and material acts and circumstances,
without reference to the place or jurisdiction in which they transpired or arose. If the law
of the place gave a certain legal effect to these facts, the same effect would be given to
them here, so far at least as the comity of nations requires one country to enforce and
recognize the municipal laws of another. But who will pretend that the law of Russian
America or British Columbia gave any legal effect or consequence whatever, to a sham
sale of a vessel without consideration or possession. Such a transaction is a mere nullity,
always and everywhere. But if the laws of these countries did give any effect to such a
sale, they would not in this respect be enforced or recognized in this court, when it ap-
pears, as in this case, that it was made for the express and only purpose of enabling one
of the parties thereto, to perpetrate a fraud upon the navigation laws of the United States.

These conclusions are fully sustained by the case of The Acme [Case No. 27], lately
decided by Mr. Justice Benedict. The facts are stated by the court as follows:

“The bark Acme appears to have been built in Baltimore in 1855. At some time there-
after she was transferred, whether nominally or not does not appear—to one John Patter-
son, described as ‘of Inverness, Scotland, but now residing in the city of Brooklyn, State
of New York.’ In January, 1866, she by purchase became the property of persons residing
and doing business in New York, who were not British subjects, and who, in the absence
of other proof must be presumed to be American citizens. These persons, in order to
avoid the navigation laws, and to retain for the vessel the British flag, to which as the
property of American citizens, she was no longer legally entitled, caused the title of the
vessel to be placed in the name of one Henry James Creighton, described as ‘of Halifax,
Nova Scotia, but now residing in the city of New York,’ and who had, in fact, no interest
in the vessel nor any possession thereof; and thereafter, although in reality owned and
possessed by American citizens, controlled by them alone, and used for their sole benefit,
the vessel, up to her seizure by the marshal, sailed under false colors, with a fraudu-
lent nationality. While so sailing, the present respondent (Millington) agreed with the real
American owners of the vessel, to loan them the sum of $12,000, upon the security of
their personal obligation, and a mortgage on the vessel, to be executed by the fictitious
owner, and accordingly, in accordance with the forms of the British laws, Creighton, then
without interest or possession in the vessel, executed a mortgage upon her to secure the
amount so loaned by Millington, which mortgage was received by Millington with the
knowledge that the mortgagor did not own the vessel, but simply held the title for the
purpose of giving her a false nationality. Under this mortgage Millington, never having
taken any possession of the vessel, now claims the proceeds of her sale, as against Her-
rara,” who had a lien for advances made to her.
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The court rejected the claims of Millington, because the alleged title of his mortgagor,
Creighton, was a fictitious one and a sham. In the course of the opinion, Mr. Justice Bene-
dict says:

“The transaction here disclosed, as it regards the title and character of this vessel, was
a clear fraud upon the navigation laws of the nation whose flag was thus assumed. By
the law of England, the use of the British flag and national character upon vessels owned
by other than British subjects is unlawful, and subjects the vessel to forfeiture. Were this
case, then, before the English admiralty, the claim of the mortgagee would be rejected
as founded upon a sham title, created in violation of law; and the question is presented
whether it is not the duty of this court to apply the same rule.”

The opinion of the learned judge proceeds to show, that “courts of admiralty are in
some sense international courts, charged with the duty of declaring the law applicable to
ships, and in force upon the sea. The nature of the transaction in question, and the effect
which such transactions, if upheld, must have upon the mode of use of that most peculiar
species of property, the ships, seems to require, in a court of admiralty, in a case like this,
to accord effect to the laws of England, in contravention of which the title to this vessel
was held. Furthermore, the United States have an interest in enforcing this law as well as
England, for it is of importance to all maritime powers, that the national character borne
by a ship should be her true character. I am of the opinion that it is the duty of this court
upon principles of comity in this case, to apply the rule which would be applied in the
English admiralty, and refuse to recognize a claim to the fund, based upon a sham title,
created in fraud of the navigation laws of England, for the purpose of giving to this ship
a false nationality.”

It was also insisted by counsel for claimant that the Russian passport granted to the
Fideliter, by Maksatoff, was conclusive evidence in favor of Lugebil's ownership. This
paper was admitted in evidence, not to show the ownership of the vessel, but her na-
tionality. In the consideration of the case, I have not regarded it as material to the inquiry
before the court, except, perhaps, to show that the official who granted it, was not very
scrupulous as to what vessels he gave
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a Russian character, for the purpose of enabling them to acquire the American nationality
under the treaty of purchase, which was about to terminate his rule and interest in the
country. Under the same circumstances, Maksatoff would probably have given to Lugebil
or Kohl a Russian passport for the British navy. The claim of ownership contained in
this passport, is simply a recital by Maksatoff of what Lugebil or Kohl told him when
the paper was applied for. No higher character can be claimed for this paper than that
of a register. Now a register in favor of the party claiming to be owner, is no evidence of
ownership at all, being nothing more than his own declaration. 1 Greenl. Ev. § 494.

A decree will be entered condemning the vessel as forfeited to the United States for
the reasons and causes in the libel propounded and alleged, and because the vessel has
been delivered to the claimant upon the bond of himself and sureties, a further decree
will be entered, that the libellant recover off the parties in said bond the sum of $30,000,
that being the stipulated value of said vessel, and that if such sum is not paid to the
clerk of this court, within ten days from the date thereof, that the libellant have execution
therefor.

NOTE. Reversed and libel dismissed on appeal to the circuit court [Case No.
4,755].because it did not appear from the libel that there had been a seizure of the vessel
before the commencement of the suit: May 6, 1870, Sawyer, J. citing The Ann, 9 Cranch
[13 U. S.] 289; The Silver Spring [Case No. 12,858]; The Octavia [Id. 10,422]; The Jose-
fa Segunda, 10 Wheat. [23 U. S.] 312; Keene v. U. S. 5 Cranch [9 U. S.] 305; Gelston
v. Hoyt, 3 Wheat [16 U. S.] 318; Adm. Rule 22.

[NOTE. Upon the dismissal of the libel in the circuit court, another libel was filed
alleging a seizure of the vessel, and a decree of forfeiture was entered. Case No. 15,088.]

1 [Reported by Hon. Matthew P. Deady, District Judge, and here reprinted by permis-
sion. 11 Int Rev. Rec. 62, contains only a partial report]

2 [Reversed in Case No. 4,755.]
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