
District Court, S. D. New York. Nov., 1869.

IN RE FERRENS.

[3 Ben. 442.]1

HABEAS CORPUS—ENLISTMENT OF A MARRIED MAN—OATH OF
ENLISTMENT—ARTICLES OF WAR.

1. A writ of habeas corpus was issued on the petition of the wife of F., to inquire into the regularity
of the enlistment of F. into the army of the United States. The discharge of F. was claimed on
three grounds—(1) That the oath of enlistment taken by him was taken before an officer of the
army, and not before a civil magistrate, whose services could easily have been obtained; (2) that
he had a wife and child when he enlisted, and his enlistment was, therefore, contrary to para-
graph 930 of the rules and regulations for the recruiting service of the army of the United States,
prescribed by the secretary of war, which were claimed to have the force of a statute, under the
37th section of the act of July 28, 1866 (14 Stat. 338); (3) that he was intoxicated when he enlist-
ed: Held, that the wife of F. might prosecute the writ.

[Cited in Re McLave, Case No. 8,876.]

2. The oath taken by F. was substantially the oath prescribed by the 18th section of the act of January
11, 1812 (2 Stat. 673), and not that prescribed by the act of April 10, 1806 (2 Stat. 361). The act
of January 11, 1812, contained no provision requiring the oath to be taken before a civil magis-
trate.

3. The “oath of enlistment” mentioned in the 3d section of the act of June 12, 1858 (11 Stat. 336)
and the “oath of allegiance” mentioned in the 11th section of the act of August 3, 1861 (12 Stat.
289), are the same, and, under the latter act, the oath taken by F. was properly administered by a
commissioned officer of the army.

4. As the 37th section of the act of July 28. 1866. authorizes the secretary of war to report a code
of regulations “for the regulation of the army and of the militia in actual service,” embracing “all
necessary orders and forms of a general character for the performance of all duties incumbent
on officers and men in the military service,” such regulations could not be held to apply to the
question as to who may lawfully be enlisted into the army; nor were existing regulations on that
subject made statutory by the provision in that section, that existing regulations are to remain in
force until congress shall have acted on that report. Therefore, the 1st section of the act of De-
cember, 10, 1814 (3 Stat. 146), which authorizes the enlistment of “any free, effective able-bodied
man, between the ages of 18 and 50 years, was not by implication repealed by the 38th section
of the said act of 1866.

5. Paragraph 930 of the regulations above referred to was, therefore, only a regulation of the war de-
partment, directory to its subordinates and the fact that F. had a wife and child did not invalidate
his enlistment.

6. Moreover, as, when he enlisted, he signed a declaration that he had neither wife nor child, and as
he had received the rations and clothing of a recruit, and had performed the duties of a recruit
for twenty days, when the petition for a habeas corpus was presented, he must be held to have
ratified his contract of enlistment.

7. He was not intoxicated when he enlisted.

8. The writ must be discharged, and the recruit be remanded.
At law.
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John C. Darrow, for petitioner.
Lt. Asa B. Gardner, for the United States.
BLATCHFORD, District Judge. This is a petition for a writ of habeas corpus, signed

and verified by Mary Ferrens, the wife of Thomas Ferrens. It sets forth that the said
Thomas Ferrens is imprisoned or restrained of his liberty by General T. H. Neill, at Fort
Columbus, in the harbor of New York, and avers that the cause or pretence of such con-
finement or restraint is, that it is alleged that the said Thomas Ferrens enlisted as a soldier
in the army of the United States for the period of five years; that such enlistment was
procured while the said Thomas Ferrens was intoxicated, and was so much under the
influence of liquor, that he did not know what he was doing; and that all papers signed by
him at the time of such enlistment, and all acts done by him with reference thereto, were
done and signed while he was so intoxicated and incapable of knowing his own mind,
or what he was doing. The petition also avers, that the said Thomas Ferrens is a married
man, having a wife and child dependent upon him for support. The writ was issued, and,
in obedience to it, General Neill produces the body of the said Thomas Ferrens, and
makes return to the writ, that the said Thomas Ferrens is a private soldier in the army
of the United States, and held to service therein by virtue of a contract of enlistment,
entered into by him with the United States, a copy of which is annexed to the return, and
the original of which is submitted
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to the inspection of the Court. The return further states, that the said recruit, of the gener-
al service, United States army, was minutely and critically inspected, after being received
at the depot of Fort Columbus, New York harbor, with his said enlistment paper, in the
manner and mode provided in paragraph 976 of the general regulations for the army of
the United States, and accepted into the service as a duly enlisted able-bodied soldier,
and that said Thomas Ferrens has performed the duties of a soldier in said army, and re-
ceived such clothing and rations as are established by law. The petitioner, Mary Ferrens,
traverses the return, and states, that the oath of enlistment, as appears by the pretended
contract of enlistment annexed to and forming part of the return, was administered to the
said Thomas Ferrens by Brevet Brigadier-General J. B. Kiddoo, U. S. A.; that such enlist-
ment oath could not be administered by the said Kiddoo, as a commissioned officer in the
army of the United States, except in cases, as provided by the laws of the United States,
where the services of a civil magistrate, authorized to take oaths, could not be obtained,
and that such services of such civil magistrate were not obtained, nor was any effort made
by the said recruiting officer, Kiddoo, or any other officer, to obtain the same, although
the services of such civil magistrate could have been easily obtained by such officer; and
that the petitioner has offered, and is now ready and willing, to repay and return to the
respondent, or other officer authorized to receive the same, the pay, uniform and clothing
furnished to the said Ferrens by the United States. The oath of enlistment annexed to the
return is as follows: “State of New York, town of New York. I, Thomas Ferrens, born in
Wexford, in the state of Ireland, aged twenty-six years, and by occupation a soldier, do
hereby acknowledge to have vountarily enlisted, this fifteenth day of September, 1869, as
a soldier in the army of the United States of America, for the period of five years, unless
sooner discharged by proper authority; do also agree to accept such bounty, pay, rations
and clothing as are, or may be, established by law; and I, Thomas Ferrens, do solemnly
swear, that I will bear true faith and allegiance to the United States of America, and that I
will serve them honestly and faithfully against all their enemies or opposers whomsoever,
and that I will observe and obey the orders of the president of the United States, and
the orders of the officers appointed over me, according to the rules and articles of war.
Thomas Ferrens. Sworn and subscribed to at New York City, this 15th day of Septem-
ber, 1869, before J. B. Kiddoo, Brevet Brig. Gen., U. S. A.” Testimony has been taken as
to the matters alleged in the petition, the return and the traverse, and the question is now
to be determined, whether the recruit is entitled to his discharge.

It is claimed on the part of the United States, that the writ must be dismissed, because
it is not prosecuted by the recruit himself; that no one can prosecute it but himself, unless
it be shown that he is debarred the opportunity of preferring a petition himself; and that
such fact is not shown in this case. It has never been understood that, at common law,
authority from a person unlawfully imprisoned or deprived of his liberty was necessary to
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warrant the issuing of a habeas corpus, to inquire into the cause of his detention. In the
case of People v. Mercein, 3 Hill, 399, 407, the supreme court of New York intimate that
such authority from the person detained is not ordinarily necessary. In Case of Ashby,
14 How. St. Tr. 814, the house of lords, in England, in 1704, resolved “that every Eng-
lishman, who is imprisoned by any authority whatsoever, has an undoubted right, by his
agents or friends, to apply for and obtain a writ of habeas corpus, in order to procure his
liberty by due course of law.” This resolution was assented to by the house of commons.
Id. 826. In the present case, the petitioner states; in her petition, that she is the wife of
the recruit, and is dependent upon him for support. This is, I think, sufficient to authorize
her to prosecute the writ.

The first ground urged for the discharge of the recruit is, that General Kiddoo had no
authority to administer the oath of enlistment to him, it being shown that the services of
a civil magistrate could have been obtained, and that no effort was made to obtain the
services of such a magistrate. The oath taken by the recruit, in this case, so far as it is a
promissory oath, is, in substance, nothing but an oath of allegiance. It is not, in terms, the
oath prescribed by the 10th article of the articles prescribed for the government of the
armies of the United States, by the act of April 10, 1806 (2 Stat. 361), and by paragraph
935 of the army regulations, but it is, with an immaterial variation, the oath prescribed
by the 18th section of the act of January 11, 1812 (2 Stat. 673). This last section is not
repealed, and it was manifestly the intention to administer to the recruit the form of oath
prescribed in it; and that was, in substance, done. The two oaths are, to all intents, the
same. Each is an oath of allegiance, and each, when taken by a recruit, on his enlistment,
is properly called an oath of enlistment. So much of the form of the oath taken by the re-
cruit, in the present case, as is not an oath of allegiance, is an acknowledgment that he has
enlisted. The act of April 10, 1806 (article 10), authorized and required the oath therein
prescribed to be taken before “the next justice of the peace, or chief magistrate of any city
or town corporate, not being an officer of the army, or, where recourse cannot be had to
the civil magistrate, before the judge advocate.” The act of January 11, 1812, contained no
provision
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as to the officer before whom the oath prescribed in the 18th section thereof should be
taken. Act June 12, 1858, § 3 (11 Stat. 336), provides, “that it shall be lawful for any com-
missioned officer of the army to administer the prescribed oath of enlistment to recruits,
provided the services of a civil magistrate, authorized to administer the same, cannot be
obtained.” Act Aug. 3, 1861, § 11 (12 Stat. 289), provides, that, in all cases of enlistment
and re-enlistment in the military service of the United States, the prescribed oath of alle-
giance may be administered by any commissioned officer of the army. The counsel for the
petitioner suggests that it is doubtful whether the act of 1858 means, by the words, “the
prescribed oath of enlistment,” the same thing that the act of 1861 means, by the words,
“the prescribed oath of allegiance,” and whether the proviso found in the 3d section of
the former act is repealed by the provisions of the 11th section of the latter act. There
can be no doubt that the two acts refer to one and the same oath. Only one oath is pre-
scribed by law to be taken by a person enlisted or enlisting in the military service of the
United States, and that is an oath of allegiance. It is, therefore, properly called an oath of
enlistment, as well as an oath of allegiance. Nor can there be any doubt that the intention
and effect of the act of 1861 are to give to a commissioned officer of the army the power
to administer the prescribed oath of allegiance, in all cases of enlistment and re-enlistment
in the military service of the United States, without reference to the question whether
the services of a civil magistrate, authorized to administer the same, can or cannot be ob-
tained. The oath, in this case, was, therefore, administered by a proper officer.

The second ground urged for the discharge of the recruit is, that he had a wife and a
child at the time he was enlisted, and has now a wife and a child and that his enlistment
was, therefore, unlawful. Paragraph 930 of the regulations for the recruiting service of the
army of the United States, prescribed by the secretary of war, provides, that “no man hav-
ing a wife or a child shall be enlisted, in time of peace, without special authority obtained
from the adjutant-general's office, through the superintendent;” but that “this rule is not
to apply to soldiers who re-enlist.” It is claimed, on the part of the petitioner, that this rule
or regulation has, by virtue of the 37th section of the act of July 28, 1866 (14 Stat. 338),
the force of a statutory enactment. That section provides as follows: “That the secretary
of war be, and he is hereby, directed to have prepared, and to report to congress, at its
next session, a code of regulations for the government of the army, and of the militia in
actual service, which shall embrace all necessary orders and forms of a general character,
for the performance of all duties incumbent on officers and men in the military service,
including rules for the government of courts-martial. The existing regulations to remain in
force until congress shall have acted on said report.” The regulation in question was in
force on the 28th of July, 1866. The 38th section of the same act repeals all laws and parts
of laws inconsistent with its provisions. The 1st section of the act of December 10, 1814
(3 Stat. 146), authorizes the enlistment into the army of the United States, of “any free,
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effective, able-bodied man, between the ages of eighteen and fifty years.” That enactment
authorizes, by that language, the enlistment of a man having a wife, and of a man having a
child, and it has never been directly repealed, that I have been able to find. The question
is, whether paragraph 930 of the recruiting regulation? is to be considered as a statutory
enactment, by force of the 37th section of the act of 1866, and whether, if so, the provi-
sion of the 1st section of the act of 1814 Is to be regarded as inconsistent with the said
paragraph, and, therefore, as repealed by the 38th section of the act of 1866. A repeal by
implication is not favored. The code of regulations, which, by the 37th section of the act
of 1866, the secretary of war is directed to report to congress, at its then next session, is a
code of regulations “for the government of the army, and of the militia in actual service,”
and the then existing regulations, which it is provided by that section shall remain in force
until congress shall have acted on said report, are regulations “for the government of the
army, and of the militia in actual service.” The 37th section also directs that the new reg-
ulations shall “embrace all necessary orders and forms of a general character, for the per-
formance of all duties incumbent on officers and men in the military service.” Regulations
for the government of the army, and orders and forms respecting duties incumbenton men
in the military service, cannot, without doing violence to language, be construed to apply
to the question as to who may lawfully be enlisted in the army. They can only apply to
persons who are lawfully in the military service, leaving entirely outside the question as to
whether a particular person is in such service. The question as to whether a person is or
is not lawfully enlisted in such service, cannot, in any proper sense, be determinable by or
under a regulation for the government of the army—that is, for the government of persons
enlisted in such service. When it is determined, otherwise, that the person is lawfully en-
listed in such service, then the regulations refered to in the 37th section of the act of 1866
become regulations affecting him, but not till then. Paragraph 930 is, therefore, not one
of the regulations referred to in such 37th section, as regulations which are to remain in
force until congress shall hove acted on the report therein named. It is a mere regulation
made by the war department,
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directory to its subordinates, and not a statutory enactment. An enlistment not in compli-
ance with it is not made in violation of any statute, but is expressly authorized by statute.

If this court would assume, in any case, to discharge a recruit on habeas corpus, be-
cause he had a wife when he was enlisted, in time of peace, and no special authority
to enlist him was obtained from the adjutant-general's office, through the superintendent,
this is not a proper case for a discharge. The recruit declared, by a declaration signed by
him when he enlisted, that he had neither wife nor child, and he had when this petition
for a habeas corpus was brought, been in the service for twenty days. He enlisted vol-
untarily, and it appeal's that he has, since his enlistment, voluntarily performed the duties
of a soldier, and received, without protest or remonstrance, the rations and clothing al-
lowed by law to a recruit. Under these circumstances, he must be held to have ratified
his contract of enlistment, and the United States, by the proceedings in this case, must be
regarded as having adopted such enlistment, after ascertaining that he had a wife when
he enlisted.

On the question of intoxication, the evidence satisfactorily shows that the recruit was
carefully examined by the proper officers at the time of his enlistment, and that he was
not intoxicated at the time, or in any manner unconscious of what he was doing. Every
thing in regard to his enlistment appears to have been conducted with proper care, cau-
tion and deliberation, and nothing is shown to warrant his discharge.

The writ is, therefore, discharged, and the recruit is remanded to service under his
proper officer.

1 [Reported by Robert D. Benedict, Esq., and here reprinted by permission.]
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