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Case No. 4.740. FERGUSON V. OHARRA.

(Pet. C. C. 493.)*
Circuit Court, D. Pennsylvania. April Term, 1818.

PLEADING IN EQUITY—PLEA TO PART OF BILL-
ANSWER-DEMURRER—AMENDMENT.

1. The general rule is, that if the defendant to a bill in equity answer to the same matter
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which is covered by his plea, and which by his plea he contends he is not bound to answer, the
latter overrules the former.

{Followed in Dakin v. Union Pac. Ry. Co., 5 Fed. 667. Cited in Hayes v. Dayton, 8 Fed. 706.}
{Cited in Bell v. Woodward, 42 N. H. 194.]
2. Exceptions to this rule.

3. If the plea is only to some part of the bill, the defendant must answer to the residue, unless the
matter should be proper for a demurrer.

4. Amendment refused.
In equity. The bill was filed in order to set aside the purchase of a tract of land, to

which the plaintiff claims title, as heir of her father upon the ground of a sale thereof
under a fraudulent judgment obtained against the administrator of her father, and a sub-
sequent purchase by the defendant, he having full notice of the fraud. To this bill the
defendant filed a plea, denying any knowledge of the frauds charged, and asserting him-
self to be a purchaser for a valuable consideration. He also filed an answer to the whole
of the bill, alleging himsell, as in the plea, to be a purchaser for a valuable consideration,
without notice of the fraud.

In support of a motion by the complainant, to disallow the plea upon the ground of its
being overruled by the answer, a number of cases were cited. Mitl. 239, 241, 237; 2 Atk.
155; Coop. Eq. PI 229; 1 Anstr. 14, 59, 97; 6 Ves. 586.

On the other side were cited 2 Ves. Jr. 455; Har. Ch. Pr. 363; Mitf. 95, 96; Coop. Eq.
Pl 227-229; 1 Anstr. 14, 59, 97; 6 Ves. 586.

WASHINGTON, Circuit Justice. The general rule upon this subject is, that if the
defendant answer to the same matter which is covered by his plea, and which by his plea
he contends he is not bound to answer, the latter overrules the former. The only excep-
tion to the rule is the case where an answer is necessary to support the plea, as where the
bill charges circumstances calculated to avoid the anticipated bar of the defendant; there
it is proper, not only that the plea should contain all necessary averments to remove those
circumstances out of its way, but the defendant must support his plea by an answer also
denying the same circumstances, because otherwise, he would lose the opportunity of ex-
cepting, and thus drawing from the defendant some confession, which might destroy the
bar set up by the plea. This at least is the reason assigned in the books, for the necessity
of supporting a plea, by an answer. The general rule is founded upon the most obvious
reasons, growing out of the nature and design of a plea in equity. It is intended to narrow
the controversy, or so much of it as the plea covers, to a single point, and thus to avoid
the expense of going into an examination of the case at large, and the delay incident to
such an investigation. If then the plea goes to the whole bill, and contains averments sul-
ficient to bar the plaintiff of the relief be seeks, and also to protect the defendant against
a full discovery, an answer to the whole bill renders the plea, to say the least of it, useless

as to the relief, and is in itself a felo de se as to the discovery. Why decline to answer
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on account of the matter set up in the plea, and yet in the next moment give the answer?
And why object to the relief prayed by two forms of pleading, when either would have
been sufficient? If indeed the plea is only to some part of the bill, then it will be necessary
for the defendant to answer as to the residue, unless the matter should be proper for a
demurrer.

In case the court should entertain the opinion above expressed, the defendant has pre-
ferred a motion for leave to amend his plea, by striking out the denials of the specific
averments in the bill, so far as such denials are contained in the answer. This motion
is not sufficiently specific to entitle it to the indulgence which is asked. The defendant
ought to have stated more precisely which are the particular parts of the plea intended to
be omitted, that it might be seen whether the amendment would remove the difficulties,
which the pleadings now suggest. The objection is not to the form of the plea, but to the
answer which renders the plea unnecessary. If the motion had been to amend the answer,
by striking out such parts of it as are not necessary to support the plea, it would have been
more intelligible to the court. But it is at least probable, that if the plea were divested of
all the denials of the specific averments, which are also stated in the answer, it might be
open to objections, from which in its present form it is exempt. The court overrules this
motion with the less reluctance, as the defendant may have all the benefit of the matter

of the plea at the hearing.
! (Reprinted by Richard Peters, Jr., Esq.]
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