
Circuit Court District of Columbia. Nov. Term, 1839.

FENWICK V. GRIMES.

[5 Cranch, C. C. 603.]1

PLEADING—ABATEMENT—PLEA IN BAR—ORDER OF PLEADING—ACTION ON
THE CASE FOR DECEIT—FALSE REPRESENTATIONS.

1. A plea in abatement, not upon oath, may he treated as a nullity, and will be ordered to be stricken
out.

2. A plea in bar overrules a plea in abatement.

3. The order of pleading is part of the common law, and does not depend upon a mere rule of the
court.

4. An action upon the case for deceit will lie against a person who by false and fraudulent represen-
tations induces the plaintiff to sell his female slave for less than her value.

After the court had arrested the judgment in this cause, and had refused to give the
plaintiff leave to amend his declaration [Case No. 4,733], it was, by consent amended by
adding a third count. The defendant pleaded in abatement; the plaintiff objected that the
plea was not put in upon oath. The defendant had also pleaded non assumpsit and the
statute of limitations.

The plaintiff's counsel, Brent & Brent moved to strike out the plea in abatement, for
want of the oath and because it was overruled by the pleas of non assumpsit and limita-
tions.

Mr. Key, for the defendant, contended that the plea in abatement having been sworn
to before any order for striking it out, was now good, and ought to stand; and that there
was no rule of practice of this court

Case No. 4,734.Case No. 4,734.

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

11



which prevented the defendant from pleading the general issue and a plea in abate-
ment at the same time.

But THE COURT (nem. con.) ordered the plea in abatement to bestruekout,
CRANCH, Chief Judge, observing that the order of pleading was part of the common
law, and did not depend upon any rule of this court; and that, by the common law, a plea
in bar of the action overruled a plea in abatement. That the plea in abatement, not on
oath, may be treated as a nullity, and will be set aside unless sworn to when offered, or
before the rule to plead under the special imparlance has expired. There was a verdict for
the plaintiff upon the third count, for $150 damages, and a motion in arrest of judgment.

CRANCH, Chief Judge. This is an action upon the case for deceit. The deceit, in this
count, consists in the defendant's promise, which, at the time he made it, he did not in-
tend to perform; by which promise the plaintiff was induced to sell the slave for less than
her real value. The court had arrested the judgment upon the first and second counts,
because in them the alleged deceit was in the non-performance of a promise on the part
of the defendant, which the court thought would not support an action upon the case for
deceit and that the plaintiff's remedy would be an action of assumpsit. But in this new
count the alleged deceit is not in the non-performance of the promise, but in making the
promise, male fide, without intending to perform it; and with the intent fraudulently to
obtain the slave at an under price by abusing the confidence which the plaintiff reposed
in him. It substantially alleges that the defendant, fraudulently and deceitfully intending
to remove the slave from this District, by selling her to a person who, he knew, was a
trader in negroes, and whose professed business it was to transport negroes from this
District to the southern states; and knowing that the plaintiff would not sell her but upon
the consideration of her being kept within this District, and that the plaintiff was willing
to dispose of her at an under price, to a master residing in the District, and who would
engage that she would not be sold away to southern negro-traders, fraudulently came and
represented that he desired to purchase the slave; and, if sold to him, he would undertake
that she should not be removed out of the District of Columbia; and thereupon, falsely,
fraudulently, and deceitfully declared, protested, and engaged that the said slave should
not be removed out of the said District, &c, by reason of which false and deceitful rep-
resentations, the plaintiff was imposed upon, and prevailed with, to sell the said slave at
much less than her real value; and relying upon the said representation and promise and
engagement of the defendant, did sell and deliver to him the said slave for $400, when
her real value was at least $600, and that the defendant did sell her to a southern negro-
trader, who took her away out of the District to foreign parts unknown to the plaintiff,
&c. It avers that the said representations, declarations, and promises of the defendant,
were utterly false and deceitful, and that at the time he made them, he fraudulently and
deceitfully intended and designed to remove the said slave, &c. In this consists the deceit,
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and we think it is sufficiently set out in this count; especially after a general verdict for
the plaintiff, by which the jury have found all the material facts therein averred. We are
therefore, of opinion that the motion in arrest of judgment must be overruled.

Mr. Key, for defendant, in his argument, cited: 2 Dane, Abr. 555, 556; Payne v. Whale,
7 East, 278; Evertson's Ex'rs v. Miles, 6 Johns. 142; Emerson v. Bngham, 10 Mass. 202.

R. J. Brent, for plaintiffs, cited: Fitzh. Nat Brev. 224; Com. Dig. 351; 1 Rolle, Abr.
101; Cro. Eliz. 79; Ferguson v. Carrington, 9 Barn. & C. 59; Spafford v. Griffen, 13 Johns.
327; Price v. Read, 2 Har. & G. 291; Adams v. Anderson, 4 Har. & J. 558; Osgood v.
Lewis, 2 Har. & G. 495; 1 Har. & J. 318; Cross v. Garnet, 3 Mod. 261. See, also, Dane,
Abr. c. 62, art 1, tit “Deceit;” Pasley v. Freeman, 3 Term R. 51, 64; Com. Dig. “Action on
the Case for Deceit,” A. 1; Eyre v. Dunsford, 1 East, 318; Young v. The King, 3 Term
R. 100; Rolle, Abr. 96, 1. 32; 11 East, 4, 6; Southern v. How, Cro. Jac. 468; Leakins v.
Clissel, 1 Sid. 146; Ekins v. Tresham, 1 Lev. 102; Harvey v. Young, Yel. 21; 1 Rolle, Abr.
101, 1, 40; Springwell v. Allen, 2 East, 448, note a, Aleyn, 91; Chandelor v. Lopus, Cro.
Jac. 4; Com. Dig. “Action on the Case for Deceit,” F. 2; D'Anv. Abr. 178; Harding v.
Freeman, Style, 310; Shepherd v. Wakeman, 1 Keb. 309; Northcote v. Maynard, 3 Keb.
807; Michael v. Alestree, 2. Lev. 172; Moore, 467, Pl. 666; Leakins v. Clizard, 1 Keb.
510, 518, 522; Brooke, Abr. “Deceit,” 29; 11 East, 4, 6; Samuel v. Judin, 6 East, 333;
Stuart v. Wilkins, Doug. 17; 1 Chit Civ. Pl. 129, 130; Evertson's Ex'rs v. Miles, 6 Johns.
138; Shepherd v. Worthing, 1 Aikens, 188; Pickering v. Dowson, 4 Taunt 786; Dickon
v. Clifton, 2 Wils. 319; Williamson v. Allison, 2 East, 446; 2 Chit Civ. Pl. 679, 694, 704;
Govett v. Radnidge, 3 East, 69; Dawes v. King, 1 Starkie, 75; 3 Camp. 156; 2 Dane,
Abr. p. 553, c. 62, art 3; Warren's Case, 6 Mass. 72; Dale's Case, Cro. Eliz. 44; Turner
v. Brent, 12 Mod. 245; Medina v. Stoughton, 1 Ld. Raym. 593; Furnis v. Leicester, Cro.
Jac. 474.

1 [Reported by Hon. William Cranch, Chief Judge.]
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