
Circuit Court, D. Massachusetts. Sept. 6, 1876.

FAXON V. RUSSELL.
[22 Int. Rev. Rec. 375.]

CUSTOMS DUTIES—MANUFACTURE OF RUBBER—REDUCTION PROVIDED FOR
BY ACT OF JUNE 8,1872.

1. Webbing made of india rubber, silk, and cotton is taxable as a manufacture of india rubber, silk,
and other articles, by section 8, St. July 14, 1866 (12 Stat. 552), and not as webbing composed
wholly or in part of india rubber, not otherwise provided for under section 13 of the same act.

2. An article is provided for in a revenue law, when it is aptly described as well as when it is named.

3. The act of June, 1872 (17 Stat. 232), which makes a reduction of 10 per cent, on all manufactures
of india rubber, gutta percha, and straw, means articles composed wholly of those materials.

At law.
C. L. I. Woodbury and F. W. Hurd, for plaintiffs.
G. P. Sanger, Dist Atty., and P. Cummings, Asst. Dist Atty., for defendant.
LOWELL, District Judge. By the agreed facts signed and filed in the case it appears

that the plaintiffs, in the autumn of 1873, made several importations from Liverpool into
the port of Boston, of a certain cloth, variously styled in the invoices as “Union Gusset”
“Union Webb,” and “Union Elastic Webb.” It was intended to be used for making the
gores or gussets of congress boots, and was a manufacture of india rubber, silk and cotton,
and was webbing. The collector assessed upon this merchandise a duty of fifty per cent
ad valorem, under section 8 of the act of July 14, 1862 (12 Stat. 552), as a manufacture
of india rubber, silk, and other materials. The plaintiffs claimed: 1st That it should be
assessed under section 13 of the same act (32 Stat. 556), which imposes a duty of 30 per
cent on “braces, suspenders, webbing, or other fabrics composed wholly or in part of in-
dia rubber, not otherwise provided for;” and, 2d. That this tax should be reduced under
section 2 of the act of June, 1872 (17 Stat. 232), which makes a reduction of 10 per cent
on “all manufactures of india rubber, gutta percha, or straw,
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and on oil cloth of all descriptions.” The collector insisted upon his construction of the
statutes, and the higher duty was paid under protest, and this action is brought to recover
the excess.

I understand it to be agreed that this article is described in both the sections referred
to; that is to say, it is a manufacture of silk, india rubber, and other articles; and it is
webbing; and further, that, on the one band, there is webbing composed wholly or in
part of india rubber which has no silk in its composition; and on the other, that, there are
manufactures of india rubber, silk, and other articles, which are not webbing. It would
seem that there is no necessary repugnance between the two sections; because when. It is
admitted that section 8 describes this article, it is excepted out of section 13, as being oth-
erwise provided for. But the plaintiffs contend that when an article is specially designated
in the revenue laws, it is taken permanently out of any general description which might
otherwise include it. Thus where almonds had been mentioned in several statutes and
classed differently from fruits, an amendment which reduced the duty on all fruits, did not
apply to almonds. Homer v. The Collector, 1 Wall. [68 U. S.] 490; and so where birds
had been for a long time placed in a separate list from other animals, a duty Imposed on
horses, mules, cattle, sheep, hogs, and other live animals, was held not to include canary
birds. Reiche v. Smythe, 13 Wall. [80 U. S.] 162. So, where sheep-skins with the wool
on them, had been specially mentioned in several acts, and there separated from hides
and skins, they were held not to be included in the general description of hides or skins
in a new statute. De Forest v. Lawrence, 13 How. [54 U. S.] 274.

The doctrine of these cases is, that when articles have been specially dealt with and
classified, apart from a larger class which might have included them, and a new statute
changes the duty on the larger class and is silent as to the smaller, it is not to be consid-
ered as intending to change the duty on the latter. But here the very question is whether
webbing is intended to be dealt with separately from manufactures of india rubber and
silk; these two descriptions being found together for the first time in the act of 1862, and
the 13th section having annexed to it the qualification, “not otherwise provided for.” It is
said that this phrase means not provided for among the enumerated articles. It is impossi-
ble to admit any such rule of interpretation. It is argued that the specific always overrides
the general description. This is a sound rule. But the specification in this instance has an-
nexed to it the qualification “not otherwise provided for,” and this webbing, being a man-
ufacture of india rubber, silk, and other materials, is otherwise provided for. To meet this
last objection a quotation is given from the opinion of Nelson, J., in Morlot v. Lawrence
[Case No. 9,815]: “The words ‘not otherwise provided for,’ mean not otherwise provid-
ed for among the enumerated articles.” The plaintiffs make use of this sentence as if it
expressed the opinion that an article, to be considered as provided for, must be named;
whereas all the learned judge intends to say is that an article could not be called provided
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for merely because there was a residuary clause imposing a uniform duty on everything
not before either taxed or exempted; or in other words, that an article was not provided
for by being left unprovided for; a sound ruling, but not important in this case. It has
never been held that an article may not be designated by an apt description as well as by
name. The plaintiffs furnished me with a copy of the charge of Judge Wallace to a jury,
in which it was ruled that suspenders composed of india rubber and cotton, with some
small admixture of silk were taxable under section 13 and not section 8. This opinion of a
very able judge has caused me to hesitate and to re-examine carefully the grounds of my
first impression, but I am unable to change them. I think the statute tolerably clear in this
respect, as much so as can be expected. This webbing is a manufacture of india rubber,
silk, and cotton, and so is provided for by section 8, and in explicit and unambiguous
terms excepted out of section 13.

The district attorney gave a history of the legislation, which I think tends to prove
that the intent of the legislature would be likely to be what I have held it to be; but the
construction of the statute does not, in my opinion, need this re-enforcement, though it
does certainly to some extent, strengthen the agreement. The statute of 1872 reducing the
duty on all manufactures of india rubber, gutta percha, and straw, means, in my opinion,
manufactures composed wholly of those articles, or substantially so, and therefore does
not embrace this webbing. Judgment for the defendant.

[NOTE. This case was reversed by the supreme court on writ of error (154 U. S.
644, 14 Sup. Ct. 1201), Mr. Chief Justice Waite delivering the following opinion: This
judgment is reversed on the authority of Arthur v. Davies, 96 U. S. 135, and the cause
is remanded for further proceedings in accordance with this decision. Upon another trial,
however, no allowance can be made for the reduction of ten per cent claimed under sec-
tion 2 of the act of June 6, 1872 (17 Stat. 232), that point having been decided adversely
to the plaintiff in Arthur v. Rheims, 96 “U. S. 143.”]
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