
District Court, D. California. Aug. 13, 1878.

THE FAVORITE.
[5 Sawy. 226.]

COLLISION—TWO AND VESSEL AT “WHARF—LIABILITY OF TUG.

[A tug towing with a hawser 50 or 60 fathoms long is liable for damage caused by the tow sheering
and striking a vessel moored at the wharf, when it appears that, knowing the tow to be steering
wildly and sheering from side to side, she persisted in following a course probably less than half
a hawser's length from the wharf, although there was ample sea room farther out.]

In admiralty.
McAllisters & Bergin, for libellants.
Milton Andros, for claimants.
HOFFMAN, District Judge. On the seventh of August, 1876, as the steam tug Fa-

vorite was engaged in towing the schooner Corsair from the old slip at Oakland wharf
to this city, the schooner came into collision with a vessel moored on the northerly side
of the wharf not far from its westerly end. It is plain from the proofs that the accident
was caused by the negligence or unskillfulness of the persons in charge of the tug, or of
those in charge of the schooner, or by the fault of both. The service was performed in
the middle of the day in clear weather, and under the ordinary conditions of wind and
tide. The general course of the vessels, in order to reach their destination, was parallel or
nearly parallel to the wharf, but no obstacle whatever existed to their laying this course at
any distance to the northward of the wharf necessary to render a collision with it or with
vessels moored along side of it, impossible. The occurrence of the collision is therefore
proof of inexcusable mismanagement, and the fault must, prima facie, be attributed to the
tug, as she furnished the motion power for both vessels, and the movements of the tow
were controlled by her. The duty of the latter was merely to keep in the wake of the tug,
and it appears to be the understanding of persons in the business that the tow is under
the orders of the tug, or as one of the witnesses expressed himself, that the property is in
charge of the master of the tug.

It appears that when the vessels were approaching the end of the wharf, and at a
distance from it, probably not far from one hundred feet, the schooner sheered to port,
and before the sheer could be checked or “broken,” the collision occurred. On the part
of the tug it is contended that the tow was in fault in not seasonably putting her helm
to port, and thus breaking the sheer. It is even suggested that the helm of the tow was
to starboard. But this suggestion or conjecture is positively repelled by the mate and sec-
ond mate of the schooner, the former of whom was stationed on her forecastle, and the
latter at the wheel. They both testify that when the schooner sheered, her helm was put
promptly to port, and a signal was made to the tug to do the like. I see no reason for
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discrediting these witnesses and it is a familiar rule that the testimony of witnesses as to
what they did, or saw occur, on board their own vessel is entitled to more weight than
the evidence of persons of equal credibility as to what they saw from another vessel.
Moreover, the claimant's witnesses do not pretend to have observed the position of the
schooner's helm. They merely suppose or “conclude” it must have been to starboard, for
the reason that otherwise the accident would not have occurred. The master of the tug
admits that the hawser by which he was towing was from fifty to sixty fathoms in length.
He also states that at the time of the collision the tug was about one hundred and fifty
feet from the English vessel against which the schooner struck. Captain Siner, a witness
for the claimants, and a guest on board the tug, states that at the time the order to port
the helm of the tug was given, and which was but a few moments before the collision,
the tug was about one hundred feet from the inner vessel at the wharf. When the tug
ported her helm, her captain gave the same order to the tow, but Captain Siner states
that “It would not have made any difference if the schooner had put her helm hard a port
when the captain sung out.” Captain Ross, the master of the tug, is very emphatic in his
description of the steering of the schooner. He states that she sheered first, to starboard
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and then to port, sometimes at an angle of thirty degrees to forty-five degrees. That she
“steered widely,” and was “sheering to starboard and port all the way down.” He consid-
ered it “rough steering,” and that he noticed it “shortly after he started.” He was at first
inclined to attribute this to the schooner's taking bottom, when on sounding the next day
he found sixteen feet of water, he “concluded” that the schooner's helm must have been
to starboard instead of port. We have seen that this conclusion is disproved by the evi-
dence of the schooner's officers.

The foregoing summary of the facts of the case indicates unmistakably the solution
of the question to be decided. The tug with a tow line fifty to sixty fathoms in length
pursues a course not more, and probably considerably less, than half a hawser's length
from the line of the wharf. This she does without the slightest necessity and with ample
sea room to the northward to permit her to insure beyond peradventure the safety of the
vessel in her charge. She persists in this course notwithstanding that she is apprised, that
the tow is steering widely and sheering from side to side. She even omits to order the
tow to port her helm until so late, that as Captain Siner says, obedience to the order
“would have made no difference” in the results. The experts who have been examined
differ somewhat as to proper length of hawser to be used in such a service as the one
in question. But they very generally concur in the obvious and rational conclusion that if,
under similar circumstances, they should find that the tow was steering badly they would
haul off from the wharf to at least the length of the tow line, so as to render a collision
with it impossible. In not having done so I consider the tug was clearly in fault.
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