
District Court, D. Wisconsin. Sept. Term, 1866.

THE FAVORITE.

[1 Biss, 525.]1

LIBEL—WHEN TOO LATE—RELEASE UNDER BOND—LIEN NOT
INDEFEASIBLE—DELAY.

1. A libel for loss of goods filed two years and ten months after the loss, and after a bona fide as-
signee of the shipper's bill of lading had seized the boat, cannot be maintained.

[Cited in The Hercules, Case No. 6,400; The Artisan, Id. 567; Southard v. Brady, 36 Fed. 561.]

2. The fact that the boat had been released on bond in the prior suit does not alter the case,—the
sureties have a right to look to the boat for their indemnity, and the power of the court over it
still continues.

3. Admiralty or maritime contracts do not create an indefeasible lien on a vessel. A lien created by
the shipment and loss of goods vests no absolute, indefeasible interest in the ship or vessel.

4. Courts of admiralty are chancery courts for the seas, and dispose of marine demands against ves-
sels upon principles of equity.

5. Outstanding claims should not he enforced to the embarrassment of commerce, and the prejudice
of other creditors and subsequent bona fide purchasers.

6. Charges in rem must he enforced with reasonable diligence, and delay amounts to a waiver in
favor of other creditors.

In admiralty. This was a libel by Emery D. Chapin and Noah G. Nash against the
steamboat Favorite, to recover the value of 420 sacks of wheat shipped by this steamer,
but lost in a storm.

E. Mariner, for libellants.
J. W. Cary, for respondent.
MILLER, District Judge. Prior to the 23d of October, 1862, libellants were partners,

doing business in Milwaukee. D. R. Reynolds had been engaged in business as a dealer
in grain, buying in St. Paul, and consigning and shipping to libellants at Milwaukee, trans-
mitting bills of lading, and drawing on them. Being the owner of four hundred and twenty
sacks of wheat of the value of one thousand and seventy-five dollars, on the aforesaid day,
at St. Paul, in the state of Minnesota, they made a contract with the captain of the steam-
boat Favorite, to carry on board from that port to La Crosse, on the Mississippi river, the
said bags of wheat, and there to deliver
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them to an agent of the La Crosse and Milwaukee Railroad Company, to be forwarded
to libellants in Milwaukee. The wheat was delivered to the captain of the boat, who gave
to the shipper bills of lading. Reynolds transmitted one of the bills to libellants, and drew
on them for one thousand dollars, which they paid.

The wheat was not put on board the steamer, but on a barge; and the steamer having
the barge in tow, encountered rough weather on Lake Pepin, which caused the barge to
sink. The loss was a total loss; and it is alleged that the boat is liable, as the carrier did
not, in the bill of lading, reserve the right to lighter, or convey on barges. Subsequent
shipments by Reynolds to libellants reduced the balance against him to about eight hun-
dred and seventy-five dollars on the first of November, 1862. The loss occurred on the
27th day of October, of that year, and this libel was brought August 18th, 1865.

It is pleaded in the answer, that the said D. R. Reynolds, in the month of December,
1862, for a valuable consideration, assigned and transferred all his interest in the wheat,
and all his claim of damages for its loss, to J. S. Reynolds, who, in April, 1863, com-
menced a suit by attachment in his own name, against the steamboat Favorite, in a court
of the state of Minnesota, under the laws of that state, and that said cause is pending. The
record of that suit shows that the boat had been discharged upon bail, according to the
state law.

It is unnecessary to enter upon the subject of libellants' right to bring this libel, as con-
signees of the wheat, until that matter of the answer is disposed of. This libel is brought
upon the bill of lading forwarded to libellants. The attachment suit is founded on the bill
retained by the shipper.

The lien created by the shipment and loss of goods, is not in any manner a lien of
record, or by possession. Admiralty or marine contracts do not create an indefeasible lien
on the ship. Such lien vests no absolute, indefeasible interest in the ship or vessel. There
is no statute of limitations in regard to such contracts, nor any fixed time for liens to
expire. Demands against boats or vessels should not be delayed, as they may become
inequitable. The preferred lien of seamen is not to be delayed after the termination of
the voyage on the high seas, unless proceedings against the vessel have been interrupted
by her sudden departure, or by some fraud or device. Courts of admiralty are chancery
courts for the seas, and dispose of marine demands against vessels upon principles of eq-
uity. And it is considered inequitable to enforce outstanding claims, to the embarrassment
of commerce, and to the prejudice of other creditors, or subsequent bona fide purchasers
of vessels. Such claims or demands are charges in rem, having priority to contracts on
shore, and are to be seasonably enforced, or else great fraud may be worked on the com-
munity. See Fland. Shipp. pp. 340, 341, and note. Marine contracts become stale and void
by omission to enforce them within a reasonable time. Delay amounts to a waiver in fa-
vor of other creditors. A claim arising upon a contract of affreightment is not a preferred
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lien in admiralty. It is secondary to seamen's wages, or bottomry bonds; hence the greater
necessity for prompt proceedings in rem. The holder of a bottomry bond, having suffered
the ship to make several voyages, without asserting his lien, executions being levied upon
the ship by other creditors, loses his lien as against those executions, which were served
prior to the monition issued upon the libel brought to enforce the collection of the bond.
Blaine v. The Charles Carter, 4 Cranch [8 U. S.] 328.

Libellants delayed proceedings upon their alleged claim, from October, 1862, to Au-
gust, 1865,—two years and ten months. There should be no condemnation of the boat,
under the circumstances, on this libel, after this long delay—and subsequent shipments
between the parties reducing the claim of libellants. This libel is subsequent to the attach-
ment suit, and is not entitled to be preferred on the principle that libellants became first
the assignees of the bill of lading upon which they made advances.

It is contended, that the release of the bond from the attachment, by the sheriff upon
bail, according to the law of the state of Minnesota, should open the way for the service
of the monition in this case. Whether the boat was discharged from all further arrest on
the part of plaintiff in the case, or of the sureties to the sheriff's bond, is not to be here
determined. Those sureties have a right to look to the boat for their indemnity, and prob-
ably they may hold some written security or pledge to that effect.

When the property is delivered on bond, it is too much to contend, that the rights of
the court over it can be increased or diminished by that circumstance. Every person so
bailing the property is considered as holding it subject to all legal dispositions of the court.
Rex v. Holland, 4 Term R. 457; The Harmony [Case No. 6,081]; Newell v. Norton, 3
Wall. [70 U. S.] 257–266.

Suffice it, that libellants having delayed proceedings in rem for two years and ten
months, and until a bona fide assignee of the shipper's bill of lading had seized the boat
in a lawful proceeding, this libel must be dismissed.

That courts of admiralty, follow the principles of a court of equity, see The Sarah Ann
[Case No. 12,342]; Brown v. Lull [Id. 2,018]. As to delay in bringing libel on claim, con-
sult 2 Pars. Shipp. & Adm. 361; 3 Kent, Comm. 196.

1 [Reported by Josiah H. Bissell, Esq., and here reprinted by permission.]
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