
District Court, N. D. California. April 22, 1859.

FARRELL ET AL. V. MAYERS ET AL.
[Hoff. Op. 445.]

ACTIONS FOR SEAMEN'S WAGES—DEFENSES—STANDARD OF
SEAWORTHINESS—LOSS OF VESSEL ON HOMEWARD VOYAGE.

[1. Voluntary stranding for the purpose of repairs, and subsequent capture by Indians, resulting in
loss of the vessel, are good defenses to suits for seamen's wages.]

[2. The standard of seaworthiness, with respect to liability for seamen's wages after a wreck, varies
with the character of the voyage and the nature of the cargo. Under some circumstances, such as
a short voyage with a

Case No. 4,685.Case No. 4,685.

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

11



cargo of lumber, a leaky vessel may be seaworthy.]

[3. When a vessel is lost on the homeward voyage, and has or might have earned freight on the
outward voyage, seamen's wages are due for the outward voyage and for one-half the time spent
in the port of destination. The Lady Durham, 3 Hagg. Adm. 196, distinguished.]

[This was a libel for seamen's wages by J. S. Farrell and others, seamen of the brig
Swiss Boy, against Robert Mayers and others.

E. H. Hodges, for libellants.
T. R. Wise, for respondents.
HOFFMAN, District Judge. The libel in this case has been filed in personam to re-

cover wages due the libellants as seamen. The libellants were duly shipped in the Swiss
Boy, on a voyage from this port to Port Orchard and back. The vessel safely arrived at
Port Orchard, but was voluntarily stranded and lost on the return voyage. It is claimed
that this loss was the consequence of the unseaworthiness of the vessel, and that there-
fore the men are entitled to wages for the whole voyage, or until their return to this city. It
is contended on the part of the respondents that no wages are due, the vessel and freight
having been totally lost. What would be the legal effect of loss of the vessel in conse-
quence of her own unseaworthiness, by fault of the owners, it is unnecessary to consider,
for it has not appeared to me that the proofs are sufficient to sustain the allegation. That
the vessel was leaky is undoubted. But the libellants seem to have been aware of her
condition before or when they shipped, and the voyage on which she was bound and
the nature of her proposed cargo rendered the use of such a vessel proper, when under
[other] circumstances it might have been clearly the reverse. The leaks which induced the
master to strand his vessel, seem to have arisen in part at least from the violence of the
elements and the proximate cause of the loss of the vessel was the capture by the Indi-
ans and not the stranding—which was done for the purpose of repairing her. The captain
expresses the opinion that had it not been for the capture, he could have caulked and
repaired his vessel, and there seems much reason to believe that with a cargo of lumber
she might have been put in a condition to make the short voyage contemplated with safe-
ty. But I think it clear on the other hand that the libellants are entitled to their wages on
the outward voyage, and for half the time spent at the port of destination.

The general principle is that where the vessel is lost on the homeward voyage wages
are due for the outward voyage and one-half the time spent at the port of delivery pro-
vided freight was or might have been earned on the outward voyage. The wages for the
outward voyage are earned by the arrival at the port of delivery of the outward cargo, and
the port of destination is in general to be deemed a port of delivery as respects wages,
though the vessel may have gone there in ballast 3 Kent, Comm. M. p. 190; Giles v. The
Cynthia [Case No. 5,424]; The Two Catherines [Id. 14,288]; Thompson v. Faussat [Id.
13,954]; Pitman v. Hooper [Id. 11,186]. In The Cynthia, Judge Peters says: “There can
be no distinction in reason or law, whether the freight or hire be actually paid by one for
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the use or chartering of the vessel of another; or whether he sends his own vessel for
or with a cargo to a designated port, which cargo is to be obtained by funds and credit
there, goods, money, and bills sent in with the ship. The services of the seamen entitle
them to their wages for the portion of the voyage they have so far completed. A port of
destination it will be seen is, in this respect the same as a port of actual delivery. And it
matters not that the vessel did not carry thither any goods, but went in ballast. She earns
her freight, and the wages are due out of it, as much in legal contemplation as if she had
been fully laden.” “There can be no difference in principle whether the vessel go empty
to a destined port for a cargo, or return under disappointment without one.” Id. This de-
cision seems precisely applicable to the case at bar.

The vessel left this port for Port Orchard to obtain a cargo of lumber, she in fact took
no cargo and was paid no freight for her outward voyage, but she might have done so;
and it appeared in proof that she and other vessels in the trade were in the habit of tak-
ing such outward freight as may be offered, and that sometimes they carried as much as
twelve or fifteen tons. She reached her port of destination in good safety and the seamen's
right to wages is not to be affected by the circumstance, that for the few articles carried
in her, no freight was asked; nor by the accident that no cargo was offered. The rule, as
we have seen, affirms the right of the seamen to their wages even when the vessel goes
in ballast a portion ought by that right to be maintained in the present case, when it ap-
pears that the vessel did carry some articles “out of courtesy” upon which freight might
have been charged. The case of The Lady Durham, 3 Hagg. Adm. 196, is relied on by
the advocate for the respondents to maintain his position. But in that case the vessel was
bound “on a trading voyage to the coast of Africa and back to Liverpool.” She was lost
in the course of this voyage, and wages were refused. But in this case, the voyage was
from its nature and objects-entire; the [no?] port of destination was mentioned, and the
court regards it “as one transaction, quite as much as a Greenland fishery voyage.” But
the distinction between such voyages and that in the case at bar is adverted to by Judge
Peters in The
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Cynthia, already cited. “Whaling and sealing voyages, and those on coasts where the
cargo is to be obtained in a similar way, and not at a port of usual entry, as an article of
traffic or purchase, are to be considered in a similar predicament Possibly a voyage to cut
wood and reclaim it from a state of nature, might be compared in its principles to the case
in Burrows.” Hernaman v. Bawden, 3 Burrows, 1844. In the case at bar the vessel clears
for a specified port, with the intention of thence obtaining a cargo. She arrives in safety.
She would have carried cargo, had any offered. She might have demanded freight for
several articles actually carried and delivered. The outward and homeward voyages are,
as relates to wages, clearly divisible, and I am unable to discover on what ground I could
refuse wages in this case, without denying it in every instance where the vessel goes emp-
ty or in ballast to an outward port—whether she does so by the will of the owner, or by
being accidentally disappointed in obtaining a cargo. A decree must be entered for wages
during the outward voyage, and for one half the time spent at the port of destination.
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