
District Court, S. D. New York. June 15, 1831.

FARRELL ET AL. V. FRENCH.

[1 Blatchf. & H. 275.]1

SEAMEN LEFT AT INTERMEDIATE PORT—DAMAGES—OTHER
EMPLOYMENT—BURDEN OF PROOF.

1. If a master neglects, before leaving an intermediate port, to inquire at the hospital for seamen who
have gone there from his vessel, and who, there is reason to suppose, might be able to rejoin
him, and sails without them, he is liable to an action by them for damages for the loss of wages.

[Cited in Worth v. The Lioness No. 2, 3 Fed. 925; The Frank and Willie, 45 Fed. 489.]

2. The measure of damages, in an action by a seaman for being wrongfully discharged or left at
an intermediate port, is governed by the equities of the case, and is usually the wages for the
voyage, and an allowance for expenses, unless the seaman has been engaged in other profitable
employment; and the burden is on the master to show such employment, and the amount earned
therein, by way of abatement.

In admiralty. The libellants [Michael Farrell and John Campbell] were seamen upon
the ship Great Britain, of which the respondent [Francis French] was master, and, in the
course of the voyage to this port, obtained leave, on account of sickness, to go on shore
to the hospital at Savannah. The respondent shipped other men, and afterwards, when
ready for sea, heard that the libellants had recovered and had been seen in the streets of
Savannah, but he made no inquiries for them at the hospital, and sailed without them.
The present action is for damages for the loss of wages.

Edwin Burr and Erastus C. Benedict, for libellants.
Charles O'Conor, for respondent.
BETTS, District Judge. This action, may be sustainable upon the principal that, by

the misconduct of the master of the vessel, the libellants have been prevented from per-
forming their contract and earning the wages stipulated to be paid them. It is not to be
treated as a suit for wages, but as one for damages for the loss of wages to the libellants
by the fault of the respondent; and I think the proofs make out a case of that character.
In estimating the damages in such a case, a court of admiralty is governed by the equities
connected with the transaction.

Farrell, on his examination as a witness for his colibellant, testifies that the shipping
notary told them the day they left the hospital, that the ship had dropped down to go
to sea, and that the master had several days before shipped the men he wanted. It is
satisfactorily proved, by other evidence, that the master shipped six or seven men the
day after the libellants went to the hospital, and that, on the day they left there, the ship
dropped down a mile, with intent to go to sea. There was, therefore, a plain manifestation
of intention, on the part of the master, to go to sea without regard to these men; and,
whether they were actually out of the hospital before or after the time when the vessel
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got under weigh, cannot vary the equities of the case in respect to them. The master was
not expecting or endeavoring to reclaim or employ them.

Where the dismissal or abandonment of a seaman has occurred in a foreign port, not
only are wages decreed for the whole voyage agreed, but, by the French law, an allowance
is made to him for the expenses of return. This provision is approved by one of our most
learned jurists in this branch of the law. Emerson v. Howland [Case No. 4,441]. The
cardinal object is, to secure an indemnity to the sailor; and it is, therefore, well doubted,
whether the rule laid down by Abbott (Ed. 1829, p. 442) can be supported, if it is intend-
ed as an unqualified proposition that the wages earned by the seaman in other employ-
ment shall be deducted. If no positive loss is sustained, there would still be a measure of
injury which equity would not overlook, resulting from throwing a man
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out of the employment he had agreed for, and imposing upon him the necessity of seeking
another and a different one. The degree of this injury may not always he very accurate-
ly expressed in damages, yet there is a fair foundation for some compensation, and one
which should correspond somewhat to the nature of the wrong and loss. A wanton wrong
inflicted upon a sailor, and attended with serious personal inconvenience to him, should
be differently regarded from an inadvertent or well-intentioned non-observance of the
contract on the part of the master.

In the present case, it was clearly the duty of the master to have sought the libellants,
at least at the hospital, before making sail. It is most probable, upon the proofs, that both
of them would have been found; and then the respondent should have seen that they
had the means of transport to his ship, or to their home port. That he wanted more men
than he was able to hire at Savannah, affords evidence that he did not design leaving the
libellants. But, if he did not wish or intend to depart without them, he certainly gave too
ready credit to a loose rumor that they had left the hospital, and did not mean to continue
the voyage. The slightest diligence on his part would have obviated such misapprehen-
sion; and, as it was his duty to make the inquiry, he must bear the consequences of having
neglected it.

Some time after the respondent sailed, the libellants shipped for northern ports. Camp-
bell received $12 per month, and, on his arrival at New-York, re-shipped for Savannah, It
does not appear what Farrell received or whether he obtained further employment on his
return home. The Great Britain completed her voyage, and returned to New-York on the
7th of June, being three months from the day of her leaving Savannah. The libellants had
each received $12 in advance, and there was nearly another month's wages due when the
vessel sailed from Savannah. It was incumbent on the master to show that the libellants
had been in equally profitable employment, or an amount they had earned, in order to
entitle himself to an abatement on account of their earnings. But inasmuch as nothing but
circumstantial evidence can well be expected upon this point, and as there was a demand
for seamen, at increased wages, at Savannah, I am disposed to consider the evidence be-
fore me as establishing, that the libellants had other and profitable employment, and that
an allowance of two months' wages to each of them, will fairly cover the loss of time and
expenses they may have incurred in Savannah and the northern ports, before they found
such employment, and also that the wages they gained, while employed, were at least
equal to those they were to receive on board the Great Britain. Accordingly, I decree the
payment of $24 to each of the libellants, with costs.

1 [Reported by Samuel Blatchford, Esq., and Francis Howland, Esq.]
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