
Circuit Court, D. Iowa. Aug. 31, 1877.

FARMERS' LOAN & TRUST CO. V. CENTRAL RAILROAD OF IOWA.

[4 Dill. 546;1 5 Cent. Law J. 258.]

RAILWAY MORTSAGE FORECLOSURE—DECREE—SALE.

1. The pendency of an appeal from a final decree in equity, in which no supersedeas exists, does not
deprive the court which rendered the decree from making proper orders to enable the party in
whose favor the decree was rendered to have the same executed.

2. Construction of special provisions of deed of trust and decree as to re-organization of a new rail-
road company, where the trustee purchased the property of the former company under a foreclo-
sure decree for the benefit of the bondholders.

3. Appeal from the order confirming sale granted, but supersedeas denied, under the facts of the
particular case.

The cause came on on motion by the complainant to confirm the report of sale under
the decree, by the special master, and upon exceptions by Mr. Cowdrey and others (93
U. S. 412) to that report; and upon motions for an order upon the trustee to convey the
property to each of three competing companies, and upon the application of Cowdrey and
others for an appeal from the order confirming the sale, and for a supersedeas.

[For history of previous proceedings, see Case No. 4,663, and note at end of the opin-
ion below.]

Mr. Grant, Mr. Turner, and Mr. Cole, for plaintiff trustee.
Mr. Cowdrey, contra,
Before DILLON, Circuit Judge, and LOVE, District Judge.
DILLON, Circuit Judge. We have considered the exceptions of Mr. Cowdrey and

others to the master's report of sale, and are of opinion that they must be disallowed.
The plaintiff, notwithstanding the pending appeal, has a right to execute the de-

cree—the supersedeas having been vacated. It was incidental to this right, which remains
in this court, to make the order substituting “The Public” in the place of “The Fi-
nancier”—more especially as the evidence produced before me when the order was made,
showed the two newspapers to be the same—the change being one of name only. At all
events, the object of the notice was publicity, and the requirements of the decree in this
respect have been substantially complied with.

The other exceptions are based upon supposed errors in the decree. But while that
decree remains unreversed, it must be accepted and treated by this court as correct. The
master, in making the sale, has followed the decree. The exceptions to his report are over-
ruled, and the motion to confirm the sale is granted, and the master is directed to execute
a deed to the trustee, pursuant to the terms of the decree.

Same Case.
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DILLON, Circuit Judge. The several motions to order the property to be conveyed
by the trustee to one or other of three new rival companies, must be denied, for the
reason that, under the decree and the deed of trust, no evidence is before us “that the
holders of a majority of the outstanding bonds secured by the first mortgage have, in writ-
ing, requested or directed,” or assented to the articles of incorporation of either of said
new companies. This written request or assent on the part of the present holders of said
bonds to the articles of incorporation is expressly required by the deed of trust, and it is
not changed by the decree. The decree and the deed of trust must be construed together.
This written request or assent must be produced either to the trustee or to this court or to
the master, before either the trustee or the court is authorized to convey the premises to
the new corporation. Such is the express requirement of the deed of trust. If the parties
desire, we will appoint the master to act in this matter in the place of the trustee, and
direct him to proceed without delay to ascertain whether a majority of the present holders
of bonds have assented or shall assent in writing to the articles of incorporation. When
that fact is reported to us, we will direct the trustee to convey the premises to it.

It is for the bondholders, and not the court, to determine what corporation or company
is or shall be entitled to the property.

We see no substantial objection to the scheme proposed in the order submitted to us
providing for the receiver's debts, but as this is dependent upon a conveyance to the new
company, no absolute order in this respect can be entered at this time. We
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mention this now, so that the creditors and bondholders may be apprised of our views.
Same Case.

DILLON, Circuit Judge. We allow an appeal as prayed by Mr. Cowdrey et al., from
the order confirming the sale, but are of opinion that this order cannot be superseded at
this late day (the main decree of October, 1875, not being superseded), so as to prevent
the master's deed from being executed and delivered.

NOTE. Mr. Cowdrey and the appellants (see [Sage v. Central R. Go.] 93 U. S. 412)
subsequently applied to Mr. Justice Hunt, of the supreme court, who allowed the su-
persedeas which the circuit court here denied; and the parties who opposed this appeal
moved the supreme court to dismiss the appeal allowed by the circuit court and to vacate
the supersedeas allowed by Justice Hunt; both of which motions the supreme court sub-
sequently, January 7, 1878, overruled. [Id., 96 U. S. 712. See, also, Id., 99 U. S. 334.]

As to previous appeal allowed to Cowdrey and others in this case, see 93 U. S. 412.
Previous decisions and orders in the cause, see Alexander v. Central Railroad [Case No.
166]; Farmers' Loan & Trust Co. v. Central Railroad [Id. 4,– 663].

1 [Reported by Hon. John P. Dillon, Circuit Judge, and here reprinted by permission.]
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