
District Court, D. North Carolina. Sept. 30, 1868.

IN RE FARISH.

[2 N. B. R. 168 (Quarto, 62).]1

BANKRUPTCY—EXEMPTION UNDER STATE LAW—FAILURE TO COMPLY WITH
REQUIREMENTS—SALE BY ASSIGNEE.

Where by the state law real property of a certain amount is exempted from levy and sale, provided
the bankrupt complies with the requirements of the said law, and he fails so to comply, such
property is not exempt from the operation of the bankrupt act [14 Stat. 517], and the assignee
must sell the same for the benefit of creditors.

[Cited in Re Gainey, Case No. 5,181; Re Jackson, Id. 7,127.]
I, A. W. Shaffer, one of the registers in said court in bankruptcy, do hereby certify

that in the course of the proceedings in said cause before me, the following questions
arose pertinent to the said proceedings, and were stated and agreed to by the counsel
for the opposing parties, to wit: Mr. John J. Jackson, who appeared for the bankrupt, and
Mr. John Manning, Jr., who appeared for M. H. & John McCloor, executors of Evander
McCloor, deceased, one of the creditors of said bankrupt, and agreed to the following
statements of facts: On the 17th day of August, 1868, Wm. P. Gunter, the assignee of
the aforesaid bankrupt, returned into this office a schedule of property designated and set
apart to be retained by the bankrupt aforesaid, as his own property under the provisions
of the fourteenth section of the bankrupt act, and after setting apart the personal property
allowed by the state laws, and the personal property allowed by the bankrupt act, this last
amount to the sum of four hundred and ninety-nine dollars and eighty cents, the assignee
sets apart, to be retained by the bankrupt, a homestead of fifty acres of land, to include
dwelling, outhouses, and spring, of the value of five hundred dollars, claiming the same
under the act of the general assembly of North Carolina, passed at its session of 1858 and
1859, chapter thirty-eight, entitled an “Act to establish a freehold homestead,” said bank-
rupt not having complied with the provisions of said act. It is insisted by the said M. H.
& John McCloor, executors as aforesaid, that the bankrupt is not entitled to the benefit of
the above recited “Act to establish a freehold homestead,” not having complied with any
of the provisions of said act, and that the said freehold homestead of fifty acres, valued at
five hundred dollars, ought to be stricken from the schedule as exempted property filed
by the assignee in this case, and the same be liable to the debts of the said bankrupt, and
the said parties requested that the same should be certified to the judge for his opinion
thereon.

Dated at Raleigh, N. C, on the, 30th day of September, 1868.
A. W. Shaffer, Register.

Case No. 4,647.Case No. 4,647.

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

11



BROOKS, District Judge. The question certified in this cause by Mr. Register Shaffer
is: Is the bankrupt entitled to the homestead provided for by the act of assembly of North
Carolina passed at the sessions of 1858–59, as an exemption—when the bankrupt, has
not filed his petition, nor had the property laid off to him according to the provisions of
said act? I have no doubt as to the answer I must make to the question certified. The
bankrupt is not entitled to the exemption of the homestead claimed by him. The language
used in the fourteenth section of the bankrupt act is much more clear—less doubtful as
to its meaning than that employed in many other sections of the act. The first part of this
section, being the forty-sixth general clause of the act, makes a clear provision in regard
to the character of the title which passes to the assignee in the bankrupt's property by
the assignments, and as clearly provides that it shall embrace all his property, real and
personal, except as thereinafter provided.

Now, do the exceptions provided for in the same section, forty-seventh general clause,
embrace a homestead, under the circumstances of this case? I think it does not, and I am
very clear of doubt in that opinion. It is by virtue of the latter part of the general clause
last referred to, that this exemption is saved to the bankrupt, as he contends. That simply
provides, that in addition to such exemptions as had been previously provided for, there
should be exempted and excluded from the operations of the law, all such property as
was exempted to a debtor, and not liable to execution, according to the provisions of the
laws of the state, in force in 1864, in which the bankrupt resided. Now, if any creditor
of this bankrupt, previous to his bankruptcy, had warranted or sued him, obtained his
judgments and his executions, could not such creditor have levied upon and sold all the
title of the defendants in such execution in the lands now claimed to be exempted as a
homestead? If no other property could be found, would not the officer having such ex-
ecutions in hand have been bound to levy upon the homestead, and if he had failed to
do so, would he not have been responsible to the creditor? I think he would. The act of
1858–59 provides that debtors may petition to court, have commissioners appointed, that
such commissioners, after being sworn, shall examine the lands in which the reservation
is desired, that they shall report, and that such report shall be recorded, and
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that the lands so valued and reported shall, after the proceedings have been registered,
not be subject to be sold by creditors whose debts have been thereafter contracted. It
follows, that for any debt contracted at any time prior to the conforming on the part of the
debtor to all the requirements of that act, the homestead is not relieved, and if the debtor
does not at any time comply with its provisions, as in this case, there can be no debts of
his from which the homestead is relieved.

The objection taken by Mr. Jackson, counsel for the bankrupt, that the exceptions to
the report of the assignee were not taken in apt time, cannot be sustained.

The question in this case is not whether too much or not enough has been assigned
the bankrupt by the assignee, but whether, under the law, this property could be em-
braced in the list of exemptions, or whether the title of the same did not, by force of the
law and the assignment, pass to the assignee, for the uses and purposes declared in the
act. I think that all the title held by the bankrupt at the time of filing his petition did not
pass to the assignee, and that the last named officer must now sell the same, and hold the
proceeds to be distributed under the law.

FARLAN, The J. F. See Cases Nos. 7,313 and 7,314.
1 [Reprinted by permission.]
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