
Circuit Court, S. D. New York. Nov. 17, 1869.

IN RE FAREZ.

[7 Blatchf. 34.]1

EXTRADITION—AUTHORITY OF COMMISSIONER TO ISSUE
WARRANT—REQUISITION FROM FOREIGN GOVERNMENT—MANDATE FROM
STATE DEPARTMENT—ARREST WHILE IN CUSTODY OF COURT.

1. A warrant issued by a United States commissioner, for the apprehension of a fugitive charged
with crime, with a view to his being delivered up to a foreign government, under a treaty of ex-
tradition, is void, unless it shows, on its face, that the commissioner issuing it is a commissioner
authorized by a court of the United States to issue it.

[Cited in Re Macdonnell, Case No. 8,771; Castro v. De Uriarte, 16 Fed. 95; Re Kelley, 25 Fed.
270; Ex parte McCabe, 46 Fed. 368.]

2. Such warrant is void, also, unless it shows, on its face, that a requisition has been made, under the
authority of the foreign government, on the government of the United States, and the authority
of the latter government obtained, to apprehend such fugitive.

[Cited in Re Kelley, Case No. 7,655; Re Thomas, Id. 13,887; Re Stupp, Id. 13,563.]

3. A mandate for the apprehension of such fugitive, purporting to be issued by the government of
the United States, and issued under the hand of the secretary of state and the seal of the depart-
ment of state, is a sufficient mandate.

[Cited in Ex parte Van Hoven, Case No. 16,859.]

4. Where a writ of habeas corpus is served on a marshal, commanding him to produce before this
court the body of a person in his custody, such person is in the custody of this court, under
such writ, from the time it is served on the marshal; and the marshal cannot lawfully arrest such
person on a warrant, as a fugitive, in an extradition proceeding, until the proceedings on the writ
of habeas corpus are terminated.

[Cited in Re Macdonnell, Case No. 8,772.]

5. It is not enough, in a complaint praying for the issuing of a warrant in an extradition case, to charge
a crime generally, but the substance of the offence charged should be clearly set forth, so that the
court can see that a crime for which an extradition can take place, has been committed.

[Cited in Re Roth, 15 Fed. 507.]

6. In a case of forgery, it is not enough to charge, in the complaint, the crime of forgery generally, but
time and place, and the nature of the forgery and of the forged instrument, must be sufficiently
specified.

[Cited in Davis' Case, 122 Mass. 330.]

7. The complaint must be as specific as in the case of an offence committed in the United States.

[Cited in Re Doo Woon, 18 Fed. 899.]
This was a writ of habeas corpus, in the case of [Fran¸ois Farez] a person who had

been arrested for extradition, on the demand of the Swiss Confederation.
Francis R. Coudert, for petitioner.
Henry D. Lapaugh, for Swiss Confederation.
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BLATCHFORD, District Judge. On the 6th of November, 1869, a writ of habeas
corpus was allowed by me, directed to the marshal of the United States for this district,
and returnable before this court on the 10th of November, 1869, at 11 o'clock a. m.,
commanding the marshal to produce the body of Fran¸ois Farez at that time before this
court, together with the time and cause of his imprisonment and detention. This, writ was
issued on a petition, signed and verified by Farez, which sets forth that he has been, since
the 15th of October, 1869, detained, and imprisoned and restrained of his liberty by the
said marshal, on a warrant, a copy of which is annexed to the petition, issued by Charles
W. Newton, Esq., described in said warrant as “a commissioner appointed by the circuit
court of the United States for the southern district of New York, being a magistrate,” un-
der pretext of the provisions of the general convention of friendship, reciprocal establish-
ments, commerce, and for the surrender of fugitive criminals, between the United States
of America and the Swiss Confederation, concluded and signed at the city of Berne, on
the 25th of November, 1850, against the petitioner, as a person charged with one or more
of the offences named in the provisions of the said convention, having fled from the juris-
diction of the Swiss Confederation. The petition alleges that the imprisonment is illegal,
for want of jurisdiction in the said commissioner over the person of the petitioner, or the
subject-matter aforesaid.

The warrant referred to is dated on the 8th of October, 1869. It does not describe the
official position of the commissioner issuing it, except as before stated, nor does it con-
tain any statement that any requisition has been made, under the authority of the Swiss
Confederation, upon the government of the United States, for the apprehension and com-
mittal of Farez, or that any authority has been given by the government of the United
States for that purpose. The warrant recites that, in accordance with the said convention,
complaint has been made, under oath, by the Honorable Louis Philippe de Luze, consul
of the Swiss Confederation at New York, before the said commissioner, and by him, the
said consul, presented to the said commissioner, charging Farez with having, in the course
of the year 1869, or heretofore, and after the date of the said convention, committed,
within the jurisdiction of the Swiss Confederation, the crimes of forgery, the emission of
forged papers, and the utterance thereof; that said crimes, and each and every of them,
are contrary to the laws of the said Swiss Confederation, and by such laws subject to
infamous punishment and to punishment by imprisonment in the state prison; that the
said Farez has,
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since the commission of the said crimes, fled from the jurisdiction of the Swiss Confed-
eration; that he is now within, and will be found within, the territories or limits of the
United States of America; and that the said crimes, and each and every of them, are enu-
merated and provided for in the said convention. The warrant is directed to the marshals
of the United States, respectively, for any district, and to their deputies, or to the deputies
of any of said marshals, or to any of said deputies and commands them, and each and
every of them, in the name of the president of the United States, to apprehend the said
Farez, and bring him forthwith before the said commissioner, at the city of New York,
or before some other magistrate, to the end that the evidence of the criminality of the
said Farez may be heard and considered, pursuant to the said convention, and the acts of
congress in such case made and provided.

The marshal made a written return to the said writ at the time appointed, as follows:
“In return to the within writ, I hereby produce the within named Fran¸ois Farez, and I
hereby certify, that he is in my custody and detention by virtue of the two warrants issued
by the commissioner, Charles W. Newton, and which are herewith also produced; and
that the said Farez was arrested by me under one of the said warrants, dated October 8th,
1869, on the 15th of said October, and on the other warrant, dated November 9th, 1869,
on the 10th of said November. November 10th, 1869, S. R. Harlow, U. S. Marshal.”

The warrant dated November 9th, 1869, is issued, like the first one, in the name of
the president, and is addressed in the same manner. It differs, from the first warrant, in
describing the commissioner issuing it, as “a commissioner appointed by the circuit court
of the United States for the southern district of New York, being a magistrate and a com-
missioner specially appointed to execute the act of congress, entitled, ‘An act for giving
effect to certain treaty stipulations between this and foreign governments, for the appre-
hension and delivery up of certain offenders,’ approved August 12th, 1848 [9 Stat. 302],
and the act entitled, ‘An act to amend an act for giving effect to certain treaty stipulations
between this and foreign governments, for the apprehension and delivery up of certain
offenders,’ approved June 22d, 1860” [12 Stat. 84]. It also recites, that the complaint made
by the consul to the commissioner charges Farez with having committed the crimes in
question, with intent to obtain gain for himself, and also with the intent to cheat, injure,
and defraud the Swiss Confederation, and some person and persons to him, the said con-
sul, unknown; that the forged papers emitted were forged commercial papers, and were
to the amount of 30,000 francs, or thereabouts; and that, heretofore, pursuant to the 13th
and 14th articles of the said convention, John Hitz, Esq., political agent and consul general
of Switzerland, the Swiss Confederation, appointed and accredited to the government of
the United States, made application to the said government for the arrest of said. Farez,
charged with the said crimes of forgery, the emission of forged commercial papers and the
utterance thereof, committed within the jurisdiction of the Swiss Confederation, and an
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alleged fugitive from the justice of said Confederation, and who is believed to be within
the jurisdiction of the United States, and that, upon the said application, the government
of the United States did, on the 28th of October, 1869, issue under the hand of the sec-
retary of state of the United States, and under the seal of the department of state affixed,
a mandate directed to any justice of the supreme court of the United States, any judge
of the district court of the United States in any district any judge of the supreme or su-
perior court in any state, or to any commissioner specially appointed to execute the acts
of congress aforesaid, reciting, that it appears proper that the said Farez should be appre-
hended and the case examined in the mode provided by the acts of congress aforesaid,
and authorizing the said officers, or any of them, to whom the same is directed, of whom
the said commissioner is one, to cause the necessary proceedings to be had in pursuance
of the said acts of congress, in order that the evidence of the criminality of the said Farez
may be heard and considered, and, if deemed sufficient to sustain the charge, that the
same may be certified, together with a copy of all the proceedings, to the secretary of state,
that a warrant may issue for his surrender, pursuant to the said convention. In all other
respects the second warrant recites the complaint made before the commissioner, and the
proceedings preliminary to the issuing of such warrant, in the same terms in which they
are recited in the first warrant. The mandatory part of the second warrant is substantially
the same as that of the first warrant.

The return of the marshal was traversed by the petitioner. The traverse avers, that the
warrant of November 9th, 1869, was served on the petitioner while he was in custody
under this writ of habeas corpus, and that such service was, therefore, void and of no
effect. It also avers, that the said last-named warrant is void for the following reasons:
(1) The magistrate had no jurisdiction to issue the warrant because no sufficient com-
plaint had been presented to him at the time the warrant was issued; (2) the complaint
does not make out a ease against Farez, giving jurisdiction to the commissioner; (3) the
complaint is based entirely on a warrant, or pretended warrant, of arrest, issued by one
Brossard, which last-named warrant is entirely insufficient in law to authorize any pro-
ceedings against Farez; (4) the said warrant of said Brossard shows that Farez has not
been
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charged with any of the offences enumerated in the convention, and it appears on the
face of the said last-named warrant, that there was no charge made against him of having
committed forgery, or any other offence for which he could be extradited; (5) there being
no warrant of arrest issued against Farez in the country where the alleged crimes were
committed, there was and is no jurisdiction on the part of the commissioner to issue the
said warrants, or either of them, issued by him. The traverse further avers, that the only
warrant issued against Farez in such country is the said warrant of said Brossard, and is
the same warrant referred to by the Swiss consul in his complaint, and is now in the
possession of the said, consul, and is referred to as a part of the traverse, and the consul
is called upon to produce the said warrant, and also the complaint on which the commis-
sioner issued his two warrants.

To this traverse the Swiss consul made a written reply, denying, (1) that the warrant
of November 9th was served on Farez while he was in custody under the writ of habeas
corpus, or that the service of said warrant was void, or that the said warrant is void for
any of the reasons averred in the traverse, or that the magistrate had no jurisdiction to
issue the said warrant; (2) that the complaint does not make out a case against Farez, giv-
ing jurisdiction to the commissioner; (3) that the complaint is based entirely on a warrant
of arrest issued by one Brossard, or that said warrant is insufficient in law to authorize
any proceedings against Farez; (4) that the said warrant of said Brossard shows that Farez
has not been charged with any of the offences enumerated in the treaty, or that it ap-
pears on the face of the warrant that there was no charge made against Farez of having
committed forgery, or any other offence for which he could be extradited; (5) that there
was no warrant of arrest issued against Farez in the country where the alleged crimes
were committed, or that there was or is on that account no jurisdiction on the part of the
commissioner to issue the two warrants issued by him, or either of them, or that the only
order or warrant issued against Farez in said country is the said warrant of said Brossard.
The reply avers, that a sufficient complaint was presented to the magistrate at the time
the warrant of November 9th was issued; that one of the warrants issued against Farez is
a warrant of said Brossard; and that said last-mentioned warrant is the warrant of arrest,
or a warrant of arrest, referred to by the Swiss consul in his complaint, and is now in his
possession.

Upon the issues thus raised testimony was taken before the court. The original warrant
issued by the commissioner on the 8th of October, 1869, was put in evidence. By en-
dorsements made on it by the commissioner, it appears that, on the 18th of October,
3869, Farez appeared before him, and the examination of the matter was adjourned to
the 1st of November, 1869, and Farez was remanded in the mean time to the custody
of the marshal; that Farez was again produced before the commissioner on the 1st of
November, 1869, and the examination was adjourned until the 4th of November 1869,
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and Farez was remanded in the mean time to the custody of the marshal; and that, on
the 8th of November, 1869, the examination in the matter was adjourned to the 4th of
December, 1869. No proceeding took place under the second warrant, except the arrest
of Farez under it. The writ of habeas corpus was served upon the marshal before he ar-
rested Farez under the second warrant. The warrant of arrest referred to the traverse and
the reply, as issued by one Brossard, was put in evidence. It is in French, and purports to
have been issued by Justin Brossard, president of the tribunal of the district of Franches
Montagnes, examining magistrate, on the 3d of October, 1869. It is headed: “Order of
Arrest, and Demand of Extradition.” It orders and requires all public officers to arrest
and take to some prison in said district Fran¸ois Farez, farrier and hotel keeper, residing at
Bois, whence he lately clandestinely departed, taking with him securities to a considerable
amount, and then started for America, with the intention of going to New York by the
vessel Atlanta, from Havre, on the 28th of September, 1869. It then avers that the said
Farez is accused of fraudulent bankruptcy, “et de plusieurs faux en écriture decommerce,”
and has been declared bankrupt by decree of the tribunal of commerce of the 1st of Oc-
tober, 1869. It then says: “By virtue of the treaty of extradition between Switzerland and
the United States of America, dated the 25th of November, 1850, and the 7th of January,
1856, we request the competent authorities to take the most urgent steps to arrest the
accused Farez, who is accompanied by his wife and two children, before he sets foot on
American territory, and, after his arrest, to safely keep all the securities which shall have
been found in his possession, or in the possession of any one accompanying him. It is
of great importance, in the interest of public policy, to have the accused brought before
the undersigned judge, a great number of creditors claiming his immediate extradition.”
Considerable testimony was given before the court as to the meaning of the French words
“faux en écriture de commerce.”. The counsel for the Swiss consul contended that the
words mean forgery of commercial writings, including bills of exchange, promissory notes,
bills of lading, and other written commercial instruments, as well as entries in books of
account, in which records of commercial transactions are kept. The counsel for Farez con-
tended that the words “faux en écriture de commerce” mean only falsifications of com-
mercial writings, that
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is, falsifications of entries in books in which records of commercial transactions are kept;
and that a forgery of a bill of exchange, or a promissory note, or other written commercial
instrument, is not a “faux en écriture de commerce,” but comes under the head, in the
Code Napoleon, which is the Swiss law, of a “faux en écriture privée.” The complaint on
which the second warrant was issued by the commissioner was also put in evidence. It is
made by Mr. de Luze, consul of the Swiss Confederation at New York, and states that
Farez is charged with having, in the course of the year 1869, or heretofore, and after the
date of the said convention, committed, within the jurisdiction of the Swiss Confederation
“the crimes of forgery, the emission of forged commercial papers, and the utterance there-
of, to the amount of 30,000 francs, or thereabouts.” It also states, that the complainant,
as such consul, charges Farez with having committed, within the jurisdiction of the Swiss
Confederation, those crimes to that amount; that those crimes, and each and every of
them are contrary to the laws of the Swiss Confederation, and by such laws subject to
infamous punishment, and punishment by imprisonment in the state prison, and are enu-
merated and provided for in the said convention; that a warrant of arrest against the said
Farez, on account of the said crimes, has been issued by the proper and competent judi-
cial authority for the purpose, in the jurisdiction of the Swiss Confederation; and that said
Farez has, since the commission of the said crimes, fled from the Swiss Confederation to
the United States, and is within and is to be found within, the territories or limits of the
United States. It then sets forth the application made to the government of the United
States by the political agent and consul general of the Swiss Confederation, for the arrest
of Farez, and the issuing by the government of the United States, on the 28th of October,
1869, of the mandate before referred to. It then states that the complainant, as such con-
sul, applies for the extradition of the said Farez, in pursuance of the said convention, and
that a warrant issue for his apprehension according to the said convention and the acts of
congress in said case made and provided.

The convention in question, which bears date on the 25th of November, 1850, and
the ratifications of which were exchanged on the 8th of November, 1855, provides as
follows (11 Stat. 593): “Article 13. The United States of America, and the Swiss Con-
federation, on requisitions made in their name, through the agency of their respective
diplomatic or consular agents, shall deliver up to justice persons who, being charged with
the crimes enumerated in the following article, committed within the jurisdiction of the
requiring party, shall seek asylum or shall be found within the territories of the other:
provided, that this shall be done only when the fact of the commission of the crime shall
be so established as to justify their apprehension and commitment for trial if the crime
had been committed in the country where the persons so accused shall be found.” The
14th article provides, that forgery, or the emission of forged papers, (in the French version
of the treaty, “le faux, y compris l'émission de faux papiers,) shall be among the crimes for
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which, when such crimes are subject to infamous punishment, a person who is charged
with any of them shall be delivered up according to the provisions of the convention. The
15th article provides that, on the part of the United States, the surrender shall be made
only by the authority of the executive thereof.

The act of August 12,1848, section 1 (9 Stat. 302), provides “that, in all cases in which
there now exists, or hereafter may exist, any treaty or convention for extradition between
the government of the United States and any foreign government, it shall and may be
lawful for any of the justices of the supreme court, or judges of the several district courts
of the United States, and the judges of the several state courts, and the commissioners
authorized so to do by any of the courts of the United States, are hereby severally vested
with power, jurisdiction and authority, upon complaint made under oath or affirmation,
charging any person found within the limits of any state, district, or territory, with hav-
ing committed, within the jurisdiction of any such foreign government, any of the crimes
enumerated or provided for by any such treaty or convention, to issue his warrant for
the apprehension of the person so charged, that he may be brought before such judge or
commissioner, to the end that the evidence of criminality may be heard and considered;
and if, on such hearing, the evidence be deemed sufficient by him to sustain the charge,
under the provisions of the proper treaty or convention, it shall be his duty to certify the
same, together with a copy of all the testimony taken before him, to the secretary of state,
that a warrant may issue, upon the requisition of the proper authorities of such foreign
government, for the surrender of such person, according to the stipulations of said treaty
or convention; and it shall be the duty of said judge or commissioner to issue his warrant
for the commitment of the person so charged, to the proper gaol, there to remain until
such surrender shall be made.”

It was contended on the hearing, by the counsel for Farez:
(1) That the first warrant issued by the commissioner is void, because it does not show

on its face, that the commissioner is an officer authorized to act as a commissioner under
the act of August 12, 1848;

(2) That the first warrant is void, because it does not show that a requisition has been
made in the name of the Swiss Confederation, through the medium of its proper diplo-
matic or consular agent, upon the United States, for
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the arrest or delivery up of Farez, or that any authority has been given by the government
of the United States for the apprehension or arrest of Farez;

(3) That the second warrant is void on its face, because it does not show that a man-
date for the apprehension of Farez has been issued by the president of the United States,
under the great seal of the United States, but only shows that the same has been issued
by the government under the hand of the secretary of state and under the seal of the
department of state;

(4) That the arrest of Farez by the marshal under the second warrant is void, and the
second warrant is no authority for holding Farez under arrest, because it appears that he
was arrested by the marshal under the second warrant after this writ of habeas corpus
was served upon the marshal;

(5) That the complaint upon which the second warrant was issued does not contain
sufficient facts to authorize the issuing of such warrant;

(6) That there is no sufficient description of any offence specified in the convention, in
the warrant of arrest issued against Farez in the jurisdiction of the Swiss Confederation.

The first warrant issued against Farez is, in my judgment, void, because it does not
show, on its face, that the commissioner issuing it is a commissioner authorized by a court
of the United States to issue such warrant. The proceeding is a special proceeding, insti-
tuted under the convention and the act of August 12, 1848, and the fact that the commis-
sioner who issues the warrant is, within the said act, a commissioner authorized so to do
by a court of the United States, is a jurisdictional fact, and should be set forth on the face
of the warrant.

It is the law of this circuit, that the judiciary possess no jurisdiction to entertain pro-
ceedings, under any treaty or convention between the United States and a foreign gov-
ernment for the apprehension and committal of any alleged fugitive from justice, whose
extradition is demanded by such foreign government, without a previous requisition hav-
ing been made, under the authority of the foreign government, upon the government of
the United States, and the authority of the latter government obtained, to apprehend such
fugitive. Ex parte Kaine [Case No. 7,597]; In re Henrich [Id. 6,369]. In the latter case,
it is said: “It would seem indispensable that a demand for the surrender of the fugitive
should be first made upon the executive authorities of the government, and a mandate of
the president be obtained, before the judiciary is called upon to act.” As the proceeding
is a special proceeding, I think it is necessary, not only that the complaint made to the
commissioner, upon which the warrant is asked, should show that such a requisition has
been made upon the government of the United States and such authority obtained from
it, but that those facts should also be set forth on the face of the warrant. As the first
warrant contained no such allegation it is not valid.
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The mandate recited in the second warrant and in the complaint upon which the sec-
ond warrant issued, as the authority from the government of the United States for the
arrest of Farez, upon the application therefor made to it by the Swiss Confederation, is
a sufficient mandate. The objection taken is, that the mandate is stated, in the complaint
and the warrant, to have been issued by the government of the United States under the
hand of the secretary of state and the seal of the department of state, and not under the
hand of the president and the great seal of the United States. The executive authority
of the United States, particularly in its intercourse with foreign powers and in matters
which concern foreign relations, acts through the medium of the secretary of state and
the seal of that department; and the allegation in the complaint and the warrant, that the
government of the United States issued the mandate, under the hand of the secretary of
state and the seal of the department of state, is a sufficient allegation that the mandate
was issued by the executive authority. The point taken in the case of Ex parte Kaine, was,
that the proceedings for the apprehension of the fugitive could not be initiated by the
judicial department of the government, or by any department of the government except
the executive. A mandate issued by the government under the hand of the secretary of
state and the seal of the department of state, is issued by the executive department of
the government. The practice of the executive department to act through the department
of state in performing executive acts of the character of that in question, has been recog-
nized throughout the history of the government from the earliest time. The 15th article
of the convention in question provides, that the surrender of a fugitive on the part of the
United States shall be made only by the authority of the executive thereof; and yet, the
act of August 12,1848, provides that, if the magistrate who issues the warrant deems the
evidence which he takes under it sufficient to sustain the charge under the provisions of
the proper convention, it shall be his duty to certify the same to the secretary of state, that
a warrant may issue; and the third section of the same act provides, that it shall be lawful
for the secretary of state, under his hand and seal of office, to order the fugitive to be
delivered to the person authorized by the foreign government to receive him. This clearly
shows the understanding of congress, that the executive department, in carrying out treaty
stipulations between this government and foreign governments, for the apprehension and
delivery up of alleged criminals, is to act through the instrumentality of the department of
state; and, if the final order for extradition, upon.
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which the party is to be taken out of the United States into the territories of the foreign
government, can be made by the executive authority of the United States through the
instrumentality of the department of state, a fortiori, a preliminary mandate for the arrest
of the party can be made by the executive authority of the United States through the
medium of the same department.

The writ of habeas corpus having been issued on the 6th of November, commanding
the marshal to produce the body of Farez on the 10th of November, at 11 o'clock a. m.,
Farez must be considered as being, under said writ, in the custody of the court, at least
from the time the writ was served on the marshal, and the marshal had no right, after
that time, during the pendency of the writ, to arrest Farez upon any new warrant, or upon
any warrant not in his hands at the time the writ was served upon him. The return by
the marshal, at the day and hour specified in the writ as the time for the return thereof,
states that he arrested Farez on the 10th of November, under the warrant dated on the
9th of November. It appears in evidence, that the writ was served on the marshal prior to
the time when he arrested Farez under the warrant of the 9th of November. Such arrest
on the second warrant was, therefore, illegal. Farez was entitled to have the question de-
termined as to the lawfulness of his imprisonment and detention by virtue of the process
on which he was claimed to be held at the time the writ of habeas corpus was served on
the marshal. The proceedings under the writ had relation to at least as early a period as
that. When the question of the lawfulness of the detention under the first warrant should
have been disposed of, then the marshal could properly proceed to execute the second
warrant, but not before.

The complaint upon which the second warrant was issued is defective in its charge of
crime against Farez; and the second warrant itself is equally defective in that particular. It
is not enough, in the complaint, merely to charge the party with the crime named in the
convention, that is, forgery. The complaint in this case contains nothing more than a naked
general charge of forgery, without any sufficient specification of time or place, or of the na-
ture of the forgery or of the forged instrument or document. It merely alleges, that Farez,
in the year 1869, or after the 25th of November, 1850, with the intent to obtain gain for
himself, and to cheat and defraud the Swiss Confederation and some person unknown,
committed, within the jurisdiction of the Swiss Confederation, the crimes of forgery, the
emission of forged commercial paper, and the utterance thereof, to the amount of 30,000
francs, or thereabouts. This is, under any system of criminal jurisprudence, a defective
complaint.

In the case of In re Henrich [supra] this court say: “The complaint upon which a war-
rant of arrest is asked, should set forth clearly, but briefly, the substance of the offence
charged, so that the court can see that one or more of the particular crimes enumerated in
the treaty is alleged to have been committed. The complaint need not be drawn with the
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formal precision and nicety of an indictment for final trial, but should set forth the sub-
stantial, material features of the offence.” No sufficient probable cause of arrest is shown
by the complaint in this case. The consul of the Swiss Confederation, in the discharge of
his duty, makes the charge against Farez in the complaint, but does not pretend that he
has any personal knowledge in the premises, and does not specify the particulars of the
crime to an extent sufficient to authorize any warrant of arrest to be issued. No citizen
of the United States could be arrested or held upon a complaint so vague and general
in its specifications, or, rather, so utterly devoid of specifications as the complaint in this
case; and it certainly never could have been intended, by the treaty-making power, that
an alleged fugitive should be arrested upon a complaint less specific than such as would
be required in the case of an offence committed in the United States. The act of 1848,
in saying that the magistrates named in it are vested with power, upon complaint made
under oath or affirmation, charging a person with having committed, within the jurisdic-
tion of a foreign government, a crime provided for by a treaty for extradition, to issue a
warrant for the apprehension of such person, intends that the warrant shall be issued up-
on such complaint under oath as is generally recognized, in criminal law, as a proper and
adequate complaint. The convention with the Swiss Confederation, in saying, in the 13th
article, that the delivery up to justice of persons charged with the crimes enumerated in
the 14th article shall be done only when the fact of the commission of the crime shall be
so established as to justify their apprehension and commitment for trial, if the crime had
been committed in the country where the persons so accused shall be found, intends to
say, not only that the person arrested in the United States shall not be delivered up, ex-
cept on such evidence as would authorize his commitment for trial in the United States,
if the crime charged had been committed in the United States, but also, that he shall not
be apprehended or arrested except upon such prima facie evidence as would justify his
apprehension and arrest, if the crime charged had been committed in the United States.
It never was intended that it should be sufficient, in order to authorize the arrest of a fugi-
tive from justice, to state merely that the representative of the foreign government charges
the party with having committed the crime named in the treaty. I must therefore, hold the
second warrant, and the
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complaint on which it was issued, insufficient, in their specifications of the crime charged,
to justify the holding of Farez under the second warrant.

The warrant of arrest named in the complaint as having been issued against Farez in
the jurisdiction of the Swiss Confederation, was the only document presented to the com-
missioner in support of the complaint made to him, and is, for the purposes of this case,
considered as a part of such complaint Such warrant commands the arrest of Farez as be-
ing accused of fraudulent bankruptcy, and of “plusieurs faux en écriture de commerce.” It
is defective in not specifying the time and place of the commission of the alleged offences,
and the character of the forgeries, or of the instruments or documents in respect of which
the forgeries were committed; and, therefore, the complaint can derive no support from
such document.

Whether the offence of “faux en écriture de commerce,” charged in such foreign war-
rant, is a crime embraced within the 14th article of the convention, is a question not nec-
essary to be considered in this case.

It results, therefore, that Farez must be discharged from custody upon both of the war-
rants named in the return of the marshal.

[NOTE. For subsequent proceedings in this case, see Cases Nos. 4,645 and 4,646.]
1 [Reported by Hon. Samuel Blatchford, District Judge, and here reprinted by permis-

sion.]
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