
Circuit Court, D. Massachusetts. Nov., 1876.

THE FANNY.

[2 Lowell, 508.]1

PRACTICE IN ADMIRALTY—ORDER OF HEARING SEVERAL
LIBELS—LIENS—PRIORITY—RIGHTS OF ONE OBTAINING FIRST DECREE.

1. Libels or petitions against a vessel are heard by a court of admiralty in any order in which they
are brought up.

[Cited in The Minnie B. Childs, Case No. 9,640; The E. A. Barnard, 2 Fed. 719; The Frank G.
Fowler, 8 Fed. 333; The J. W. Tucker, 20 Fed. 131.]

2. Until all libels and petitions have been heard, the proceeds are not distributed except to those
who have an undoubted priority, such as seamen and salvors; and this not without notice to all
others. One who obtains the first decree has no priority over others whose liens are in them-
selves of equal degree with his.

[Cited in The Lady Boone, 21 Fed. 732.]

3. If there has been a break, such as a voyage, between the times of supplying the vessel, those who
supplied the last voyage have precedence over those who furnished an earlier outfit.

[In admiralty.]
H. H. Mather, for Dolbeare & Co.
H. P. Harriman, for Eldredge.
LOWELL, District Judge. This steamboat was arrested in August, 1876, and has been

condemned and sold to meet a small demand for salvage; and from her proceeds in the
registry the salvage and wages have been paid. There remains a sum insufficient to pay in
full two demands for domestic repairs, both of which are admitted to be due. Dolbeare
& Co. furnished repairs in April and May, 1875, and Eldredge in July, 1876. Both took
the requisite steps to record and recover upon their liens as provided by the statute of
Massachusetts. Eldredge filed his libel against the vessel before she had been sold, and a
decree was entered for him for debt and costs, but has not been paid. Dolbeare & Co.
filed their petition some time after the libel of Eldredge, and after the decree in his favor.
The question is how the insufficient proceeds are to be marshalled.

The general rule in admiralty is that all lien-holders of like degree share pro rata in the
proceeds of the res, without regard to the date of their libels or suits, if all are pending
together. It appears, however, to be the practice in England to give priority to a plaintiff
who has pursued his remedy with such diligence as to obtain a decree, before another,
holding a debt of equal or even higher degree, has moved the court for an order govern-
ing the distribution. The leading case is The Saracen, reported 4 Notes of Cas. 498, 2 W.
Rob. Adm. 453, and, on appeal, 6 Moore, P. C. 56, 75. In that case, the owners of a ship,
and a part of her cargo
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damaged or lost by collision, brought their action and obtained an interlocutory decree
for the damage and a reference to ascertain the amount. On the day this decree was
pronounced the owners of the remainder of the cargo brought their action. The courts
decided that the interlocutory decree was a judgment, and, by some not very intelligible
analogy to the distribution of the assets of a deceased person, a judgment was regarded
as concerting the debt into one of a higher nature than it was before. There was in that
case the difficulty that the first plaintiff had a bond, and the second could not share in
the benefits of that security; so that what the court was asked to do was to pronounce for
a part of the damage in each case, the whole damage being more than the value of the
vessel proceeded against and her freight. They decided that the court of admiralty could
not work out the equity of the statute limiting the liability of shipowners; and this decision
amounts to saying that the libellant who can first reach the proceeds shall satisfy his own
debt, whatever becomes of the others, and that only a court of equity can regulate the
equitable distribution. It must be observed that Dr. Lushington has twice expressed the
opinion that this rule is unsatisfactory, and not to be extended; and in one case he refused
to apply it to a decree which was not technically final, though as much so, apparently, as
those which were called so in some of the earlier decisions. See The Clara, Swab. 1; The
Desdemona, Id. 158.

The reasons for the rule are not applicable to this country, where our courts of admi-
ralty do work out the limited liability, and where debts by specialty have no precedence
over others. The rule has not been adopted in this district, and I do not suppose that it
has been in any other. See the elaborate opinion of Judge Hall and the cases cited by
him in The America [Case No. 288]. Judge Sprague has, to my knowledge, decided that
the order in which the libels are brought is immaterial; and this was agreed by counsel
to be undoubtedly sound. When a vessel is seized here, and not bonded, our practice
is to hear the libels or petitions in any order in which they are brought up, but not to
distribute the proceeds until all have been heard, unless to those, such as the salvors and
seamen, who have, by the nature of their claims, an undoubted priority; and even this
is not done without notice to all others. The libellant who has pursued his remedy with
diligence before others are brought forward may have priority for his costs; and that is as
far as justice or sense will admit of an advantage to him.

Between these material-men, what is the rank of their liens? Counsel on both sides
inform me that the statute of Massachusetts does not deal with this question, and I have
not looked at that law. In admiralty, the rule is that liens take rank in the inverse order
of their dates: First, recent salvage; next, wages of the current voyage; next, bottomry of
that voyage; and so on, backwards. This reverses the ordinary practice of marshalling in
matters of title. But the reasons for our rule are sound. “In the hazardous trade of the
sea,” says a learned writer, “the services performed at the latest hour are most efficacious
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in bringing the vessel and her freightage safely to their final destination. Each foregoing
incumbrancer therefore, is actually benefited by means of the succeeding incumbrance,
and the equity of the court of admiralty, in adjudicating cases of conflicting liens of this
nature (ex contractu) takes that as the principle of its decisions.” 49 Lond. Law Mag. 146.

Another reason, perhaps, was that a creditor of this kind, his lien being secret, holds
out the vessel as a fit subject for services which will create liens. But the controlling con-
sideration is the necessities of commerce which have given to salvors and material-men
the right to an interest in the thing saved or benefited, to whomsoever the benefit may ac-
crue, just as seamen cannot be postponed to the most meritorious mortgagees, no matter
what misfortune has prevented them from taking possession of the ship and controlling
her navigation.

Concerning material-men, I have found but few decisions; but the analogy of bottomry
bonds is reasonably close, that where repairs are furnished at different times, the last man
is presumed to have added a value to the thing which was subject to liens, which he may
therefore realize before those earlier liens are paid,—I mean, when a voyage or part of a
voyage has intervened,—for repairs put on in a port during one stay of the vessel there,
would usually be contemporaneous in the sense of the law.

One other point is taken. It seems that Dolbeare & Co., pursuing their remedy under
the state statute, took a bond with sureties for the payment of their debt. The statute says
that such a bond merely releases the vessel from custody, and shall not discharge the
lien. The point taken by Eldredge is that Dolbeare should look to his bond, and leave
the fund free for him. This would be so if the sureties were secured by property of the
shipowner; but of this there is no evidence. As mere sureties, they have an equity of
subrogation to the creditor's lien, which balances and renders nugatory the right in equity
which Eldredge might have, to insist that Dolbeare has two funds. He has not two funds
of the debtor; but one of the debtor, and one of a person who, in equity, can require him
to look to his lien as far as it will go, in exoneration of the surety. This is one reason, I
suppose, for the statute provision that the lien shall not be lost. The point, however, is not
necessary to the decision, because I have given precedence to Eldredge for other reasons.
Fortunately, his debt is very small, and most of the remaining
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proceeds will come to Dolbeare & Co. sifter all.
Decree that Eldredge's lien has precedence, and the amount awarded him is to be

paid, and the remaining proceeds to Dolbeare & Co., unless there are other petitions not
yet heard.

1 [Reported by Hon. John Lowell, LL. D.; District Judge, and here reprinted by per-
mission.]
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