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Case No. 4,636 THE FANITA.

(14 Blatchf. 545}
Circuit Court, S. D. New York. June 27 18782

COLLISION-STEAM AND SAIL-MUTUAL FAULTS.

1. In a collision between a steamer and a schooner, in the East river, between Brooklyn and New
York, the steamer going down the river and the schooner up, the steamer was Aeld in fault for
attempting to pass too close to the schooner, between her and the New York shore, when there
was plenty of room on the other side, and the steamer knew that the schooner was not crossing
the river to the Brooklyn side, but was going up under the New York shore, to avoid the current.

2. The schooner was held in fault, because her lookout, although he saw the steamer's light, failed
to report it to the man at the wheel as soon as he could and should have reported it.

This was an appeal by the libellant from a decree of the district court {of the United
States for the southern district of New York (Case No. 4,635)] dismissing the libel, in a
suit in rem, in admiralty.

Franklin A. Wilcox, for libellant.

John E. Parsons, for claimant.

WAITE, Circuit Justice. On August 20th, 1870, the libellant was the owner of the
schooner Samuel G. Miles, bound on a voyage from Croton landing, Hudson river, to
Clott's brickyard, in Williamsburg, Long Island, nearly opposite Corlaers' Hook, New
York, with a cargo of 42,000 brick, weighing about eighty-four tons. Her length was sixty-
two feet keel, her breadth about twenty-three feet, and she was loaded almost to the
water's edge. The schooner left Croton about four o‘clock in the afternoon of that day.
Her crew consisted of four men all told—one at the wheel, one on the lookout, one on
deck, and the cook. After rounding the Battery, she laid her course up the East river,
from one hundred to one hundred and fifty yards from the ends of the piers on the New
York shore, and, at about nine o‘clock in the evening, when off pier 10, was run into and
sunk by the steamer Fanita. The wind at the time was from northwest to west-northwest,
blowing about an eight knot breeze, and the tide was ebb. The schooner had her foresail,
mainsail, topsail and jib all set, with the wind upon her port side, and the sails well off
to starboard. Her deck load came well up to her booms, and the wheel was at her stern.
The Fanita was a steam propeller, of 432 tons burthen, and 155 or 160 feet in length,
engaged in regular trade between New York and Philadelphia. She backed out of her
slip, between piers 33 and 34, East river, at 8:40 o'clock, in the evening of that day, swung
her bow down the river with the tide, while holding to the pier with a stern line, and
started on her way out of the harbor. When she got straightened upon her course, she
was between fifty and sixty feet from the ends of the piers. On her arrival opposite the
pier Of the East river bridge, on the New York side, between piers 27 and 28, her master
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discovered a Fulton ferry-boat coming out of the slip between piers 21 and 22, and ported
his wheel to go under her stern. To accomplish this, his course was changed from two
to three points, and he passed the ferryboat off the end of her slip, and not far from it.
Belore passing, however, the course of the Fanita was changed somewhat to port, and,
when she got by, she was running upon her starboard wheel, heading a little toward the
middle of the river. Soon after, and while she was on this course, a red light was discov-
ered about half a point off her starboard bow, nearly ahead, and a little distance above the
Battery. Upon examining it through the glass, the master of the Fanita, although no green
light was seen, discovered that it was upon a schooner which was headed up stream,
and, as he judged, keeping along the New York shore to avoid the current. When about
half-way between the Fulton ferry slip and the Wall street ferry slip, which is between
piers 15 and 16, the master of the Fanita gave orders to port her wheel, in order that
she might go between the schooner and the New York shore. She was then about 150
yards from the ends of the piers, and there was nothing to prevent her keeping her course
out into the river. Up to that time she had been running at slackened speed, but then
the engine was hooked on and her speed increased. When the light of the schooner had
been brought to bear somewhat over the port bow of the Fanita, she was straightened on
a course which would have brought her in upon the piers before she reached the Battery,
and not far above it. The man at the wheel of the schooner did not discover the steamer
until his attention was called to her by the lookout a few seconds before the collision. The
sails were so set as to make it impossible for him to see forward over the starboard side
of his vessel. The lookout saw the white light of the steamer when it was supposed by
him to be a quarter of a mile away, and off the starboard bow of the schooner. He gave
no notice of this to the man at the wheel until the collision was imminent. The wind was
baffling, and the schooner was steering by the wind and not by compass. The schooner
held her course all the time until the two vessels were within 150 feet
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of each other, when she came up somewhat into the wind, though her sails were all the
time full, and, belore the steamer could change her course or slacken her speed, the col-
lision occurred. The stem of the steamer struck the bluff of the starboard bow of the
schooner, and cut into her as far as the forward hatch, on a line which, if extended, would
have come out about ten feet from the stern on the port quarter. The schooner sank im-
mediately, and the cook, who happened to be below at the time, was drowned.

While only a red light was seen upon the schooner from the Fanita, the master of the
Fanita, who was watching the light through his glass, testifies, that, from the beginning,
he judged the vessel was passing up under the shore, to keep out of the way of the cur-
rent. When discovered, the light was a little off his starboard bow, and the course he
was heading, on his way out of the harbor, would necessarily have carried him outside
the schooner, and well clear of her. Knowing, as he did, that he was already crossing the
course of the schooner, and must soon be entirely out of her way, it was bad judgment
to cross back again and undertake to pass between her and the New York shore. Had he
not known her course, the case would have been different, for the red light alone in view
indicated that she might be crossing the river.

But, even if this were otherwise, and he was right in changing his course, it is clear
that he attempted to pass too close. The schooner kept steadily on her course until the
two vessels were within 150 feet of each other, approaching from opposite directions, at
a combined speed of at least twelve miles an hour. This is a conceded fact. It is apparent,
therefore, that, with her sails full all the time, the schooner could not get much out of her
course in going but little more than her length of sixty feet. The direction of the blow,
also, shows the same thing. The steamer was headed toward the New York shore, so as
to strike the piers somewhat above the Battery, and the collision was off pier 10, 100 or
150 yards from the shore. The line of the blow was from the bluff of the starboard bow
to a point on the port quarter, ten feet forward of the stern. The course of the schooner,
therefore, could not vary a great way from a line parallel with the piers. It was clearly a
fault in the steamer to undertake to pass, at full speed, so close to the schooner, that a
variation of a few feet from their course, by either of the vessels, would cause a collision.

The schooner was also in fault. Her lookout testifies that he saw the Fanita‘s light
when it was a quarter of a mile away. He may have been mistaken in his judgment as
to the distance, but it was some time before the collision. He neglected entirely to report
to the man at the wheel until the very moment when the two vessels came together, al-
though he knew, or ought to have known, that the light could not be seen from the wheel.
This was a plain and palpable fault. It is as much the duty of a lookout to report what
he sees to those who are to act upon his knowledge, as it is to watch. In this case, the

schooner was required to keep steadily on her course. Had this light been reported to the



The FANITA.

man at the wheel, he might have prevented what little change of course there was in his
vessel, by watching more carefully the effect of the baffling wind.
The damages should be equally divided between the two vessels, and a reference may

be had to one of the commissioners of this court, to ascertain the amount.

1 {Reported by Hon. Samuel Blatchford, Circuit Judge, and here reprinted by permis-

sion. ]

2 {Modifying Case No. 4,635.}
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