
Circuit Court, D. Rhode Island. Nov. Term, 1815.

FALES ET AL. V. MAYBERRY.

[2 Gall. 560.]1

SLAVE TRADE—ILLEGAL CHARACTER OF CONTRACTS—ASSIGNMENT—SUIT BY
ASSIGNEE.

1. No action can be maintained, against a master and part owner of a ship engaged in the slave
trade, by his partners in the joint concern; nor against an agent, who is party to the original illegal
traffic, and has the proceeds in his hands. If a ship be sold in a foreign port, to evade a forfeiture
incurred to the United States, no action can be sustained for the proceeds.

[Cited in Chauncey v. Yeaton, 1 N. H. 157; Udall v. Metcalf, 5 N. H. 398.]

2. An assignment, with notice, of a chose in action, founded in illegality, will not protect the parties
from the legal consequences attached to the original contract. If a chose in action, not negotiable,
be assigned, without notice of any fraud or illegality in its origin, the parties are not precluded
from setting it up as a defence, in the same manner, as if there had been no assignment.

[Cited in Corbett v. Woodward, Case No. 3,223.]

[Cited in Allan v. Deming. 14 N. H. 138; Bliss v. Brainard, 41 N. H. 268.]

3. In an action between the original parties, an assignment to a third person cannot be set up to
defeat the defence of illegality in the original contract, which is assigned.

Assumpsit to recover a balance of account due from the defendant, as agent and factor
of the plaintiffs [Fales and Athearn]. The declaration contained the money counts, and
several special counts; in some of which the promise was alleged to be to the plaintiffs,
and, in others, to the plaintiffs as trustees of Benjamin Homer. The action was brought
in May, 1803, and had been continued for many years under a reference to arbitrators.
The cause was tried upon the general issue. It appeared in evidence, or was admitted by
the parties, that the plaintiffs were owners of two third parts of the brig Peggy, and the
defendant was master and owner of the other
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third part. In the year 1799, the brig was fitted out, on joint account, on a slave voyage,
from Boston to Georgia, thence to the coast of Africa, and thence to the West Indies.
The brig accordingly sailed on the voyage, went to Africa, and there took on board 150
slaves, who were carried to the West Indies and sold; and afterwards the brig was, under
the original instructions for the voyage and as a part of the project, sold by the defendant
at St. Bartholomews. The present action was brought to recover the two third parts of
the proceeds of said voyage, and also of the outfits of the voyage, advanced or paid by
the plaintiffs. The plaintiffs having failed in business, on the 24th of June, 1801, drew
an order, in favor of Samuel Brown, requesting the defendant to pay him or order the
balance due on one half of the brigantine's voyage, deducting outfits, &c., which order
was, on the 17th of the ensuing July, accepted by the defendant. On the same day (24th
of June, 1801) the plaintiffs drew another order in favor of Benjamin Homer, requesting
the defendant to pay him or order one sixth part of the net proceeds of the brig Peggy's
voyage, and, on the 1st of December following, the defendant agreed, in writing, to pay
to said Homer one sixth part of the balance that might be due on said voyage. It was
asserted, but no proof was offered, that Brown had assigned over all his interest, under
his accepted order, to Homer. Upon these facts, a verdict was taken for the defendant,
under the direction of the court.

And now Mr. Bobbins, of counsel for plaintiffs, moved for a new trial. He said, that
he did not contend against the general principle, that no action at law could be maintained
upon an illegal contract. Here, however, the interest of the plaintiffs had been assigned,
and the assignees are purchasers for a full and valuable consideration; and the suit is for
their benefit. They are not affected by the illegality of the contract. Besides, here is an
express promise to pay the assignees. In the next place, the defendant is sued as an agent;
and an agent cannot take advantage of an illegality in the contract to withhold money from
his principal. To this effect, are Tenant v. Elliott, 1 Bos. & P. 3; Farmer v. Russell, Id.
296. But supposing this be not correct, yet the plaintiffs are entitled to recover the money,
for which the brig was sold in the West Indies.

Mr. Hunter, for defendant. The sale of the brig was a part of the original illegal trans-
action. It was done to evade the forfeiture incurred to the United States. The case of
Aubert v. Maze, 2 Bos. & P. 371, is decisive against the argument of the other side. See
Cannan v. Bryce, 3 Barn. & Ald. 179.

STORY, Circuit Justice. You need not labor the argument Certainly this action cannot
be maintained. The traffic in slaves is a most odious and horrible traffic, contrary to the
plainest principles of natural justice and humanity. And it has been very forcibly and
correctly observed by a learned judge (Sir W. Grant,—Wheat. Mar. Capt. 229), that, ab-
stractedly speaking, it cannot have a legal existence. The laws of the United States, long
before the inception of this voyage (Act 22d March, 1794, c. 11 [1. Stat. 347]), prohibit-
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ed, under severe penalties, (including the forfeiture of the vessel) any trade by American
citizens in carrying slaves to, from, or between any foreign countries. The voyage was, in
its very elements, infected with the deepest pollution of illegality; and the present action is
brought between the very parties, who formed and executed this reprehensible enterprise.
But the court are told, that an agent has no right to set up, in his own defence, the ille-
gality of the contract between himself and his principal. It might be a sufficient answer to
this argument, that this is not the case of a mere-agency, but of a partnership in an illegal
transaction; and nothing is better settled, than that, as between partners, no action can be
sustained upon a contract in violation of the laws. But there is nothing in the argument
itself, standing upon the footing of a mere agency. The cases cited do not at all come up to
the position contended for by the plaintiffs' counsel. The most that they decide is, that if
money due on an illegal contract be paid into the hands of a third person, for the benefit
of one of the parties, he may maintain an action to recover it, for it is money paid to his
use. But they do not decide, that if the agent be a party to the original transaction, and the
money in his hands be the proceeds of the illegal contract, such a recovery can be had
against him. Nor do I perceive how, upon principle, such a decision could be sustained.
A party alleging his own turpitude shall not be heard in a court of justice to sustain an
action founded upon it; and, where the parties stand in paridelicto, the law leaves them,
as it finds them, to reap the fruits of their dishonesty, as well as they may. Simpson v.
Bloss, 2 Marsh, 542.

As to the sale of the ship, it was a part of the original scheme, evidently adopted
to evade the forfeiture inflicted by the laws of the United States; and cannot be distin-
guished from the other items of claim.

But great stress is laid on the circumstance, that there has been an assignment to Mr.
Homer; and it is argued, that at all events this completely purges away the original sin of
the transaction, especially as the defendant has expressly promised to pay the assignees.
In respect to the express promises, founded on the acceptance of the orders drawn by
the plaintiffs, it is sufficient that the present action is not founded on them. The plaintiffs
cannot draw in aid of the present suit promises made to third persons; and the counts
alleging the promises to be to the plaintiffs as trustees are wholly unsupported
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by the evidence. Whatever may be the case therefore in a suit brought by the assignees
in their own names on the acceptances, it is clear that as between the parties to this suit,
the assignment cannot affect the legal conclusion applicable to cases of illegal contracts.

It is not, however, pretended that the assignees are purchasers for a valuable consider-
ation without notice of the original transactions. If, under such circumstances, the assign-
ment could wipe away the original stains, it would be the most cheap and facile absolu-
tion, that fraud or cunning could devise. It would be a carte blanche for a general pardon
of all offences. I do not so understand the law. The general rule is, that the assignee of a
chose in action cannot stand in a better situation than his assignor, as to his rights against
other persons, derived from the assignment. There are exceptions to this rule, founded
upon public policy; but they do not touch the present case. Where the assignees have no-
tice of the nature and the circumstances of the claim, they are uniformly held affected by
all the legal consequences attached to its original character, even in respect to negotiable
instruments. Steers v. Lashley, 6 Term R. 61; Brown v. Turner, 7 Term R. 630. And
where the instrument is not negotiable, even a want of notice has not been supposed to
give validity to the assignment of a chose in action, which, as between the original parties,
was infected with fraud or illegality. It is indeed extremely doubtful, whether after the ex-
press acceptances of the defendants, an action can be maintained, even with the consent
of the assignees, against the defendants, upon the original contract. As the point was not
raised at the trial, it is not necessary to decide it. But for the other reasons the motion for
a new trial is overruled.

1 [Reported by John Gallison, Esq.]
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