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Case No. 4,577. EVERETT v. STONE ET AL.

(3 Story, 446.)*
Circuit Court, D. Maine. Sept. Term, 1844.

BANKRUPTCY—ACT OF 1841-PREFERENCES IN “CONTEMPLATION OF
BANKRUPTCY"-FOLLOWING ASSETS—RIGHTS OF JUDGMENT CREDITORS.

1. Where A. and B., being partners in trade, and apprehending embarrassment in their business,
conveyed all of their stock, and real estate, and certain notes, to certain of their creditors, to secure
them against certain debts and liabilities, as sureties, and endorsers on the notes of A. and B.;
and afterwards, suits were commenced upon certain of the debts so secured, on which judgment
was rendered, and execution was levied, but before judgment was rendered, A. and B. became
bankrupts under the act; and the personal
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chattels so assigned were, previous to the bankruptcy, sold, and the proceeds applied to the payment
of the said debts; it was held, that the assignment was an act “in contemplation of bankruptcy,”
and in preference of certain creditors, and was therefore void; that the said judgments were not
valid liens within the saving of the last proviso of the second section of the bankrupt act {of
1841 (5 Stat. 442)}; that the proceeds of the personal chattels, sold and applied to the payment of
the debts, could be followed by the assignee, and made assets in bankruptcy; and that the said
fraudulent conveyance was a bar to the bankrupt's discharge.

{Cited in Rison v. Knapp, Case No. 11,861; Reed v. McIntyre, 98 U. S. 513; Re Walker, Case No.
17,063

2. The phrase “contemplation of bankruptcy,” means a contemplation of insolvency, and not of vol-
untary or involuntary proceedings under the bankrupt act.

{Cited in Re Wolf skill, Case No. 17,930; Re Smith, 9 Fed. 593.]

{See Ashby v. Steere, Case No. 576.]

3. Where an attachment is made by creditors, and afterwards, before judgment in the suit, the debtor
files his petition in bankruptcy, if the creditor, with knowledge thereof, take judgment and levy
execution, and the debtor be afterwards declared a bankrupt, the levy and execution are a fraud
upon the bankrupt act, and are void.

{Approved in Re Beisenthal, Case No. 1,236.}

4. A judgment creditor differs from a bona fide purchaser, for a valuable consideration, without no-
tice, in that the former is entitled to take on execution only, what belonged to his creditor, while
the title of the latter does not depend upon that of the seller.

{Cited in Amory v. Lawrence, Case No. 336.}

5. Creditors, taking under a conveyance, fraudulent under the bankrupt act, are not to be treated as
purchasers, but as creditors claiming under a defective title.

(Cited in White v. Denman, 1 Ohio St. 112.}
This case was adjourned into this court, from the district court {of the United States

for the district) of Maine {case unreported], upon the following statement of facts, and
questions, certified by the district court under the bankrupt act of 1841 (chapter 9, § 6):
This was a bill in equity, brought by the plaintiff {(Ebenezer Everett], as assignee of
Ebenezer Swett and James Green, to recover certain property of the bankrupts, conveyed
to the defendants {Alfred J. Stone and others}, as is alleged, to defraud their creditors, and
in violation of the bankrupt law. The bankrupts were partners in trade under the name
of Swett and Green, and were also members of another firm, under the name of Oliver
Stoddard & Co., composed of Swett and Green with Oliver Stoddard, and, as traders
owing more than 82,000, were liable to be proceeded against as bankrupts, by their cred-
itors. Swett filed his petition to be declared a bankrupt on January 22d, and Green on
February the 7th, 1843, and they were declared bankrupts by a decree of the court, on
June 6th, 1843. On the 14th of March, 1842, having heard of the failure of their consignee
in Boston, and apprehending, in consequence of it, embarrassment in their business, they
made an assignment and transfer, by deed, of all their stock in trade, to the defendants,

for the nominal consideration of $6,720, but, in fact, to secure to the defendants certain

debts due from the bankrupts to the said defendants, and to indemnify the defendants
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against certain liabilities, as endorsers and sureties for the bankrupts. On the same day,
they also conveyed by deed of mortgage to the defendants all the real estate, which they
held as partners, and also all which they owned as partmers with Oliver Stoddard & Co.,
to secure the payment of $2,250. These conveyances were both made and recorded be-
fore either of the defendants had any knowledge of them. On the same 14th of March,
Swett and Green assigned a note for $2,440.10 of Oliver Stoddard & Co., due to them,
to John F. Titcomb, without any consideration, he paying nothing therefor, and not being
a creditor or endorser for them, and Stoddard; on the 19th of March, by the request of
Swett and Green, they conveyed to Titcomb all the said Stoddard's right in and to the
hides, leather, and skins in the tan-yard of O. Stoddard & Co., for the nominal consid-
eration of $2,440.10, but no consideration was paid. These conveyances embraced, with
trifling exceptions, all the real estate owned by Swett and Green, as partners with each
other, and as parmers with O. Stoddard & Co., and all their personal property, which was
exposed and liable to be taken by legal process, and they are set forth in the complaint
as acts of bankruptcy. On the 21st of March, for the purpose of carrying into effect the
conveyance of the 14th, more fully, a tripartite indenture was made between Swett and
Green of the first part, the defendants of the second part, and Alfred J. Stone, one of the
defendants of the third part, by which the same personal chattels were again conveyed
to the defendants, and Stone was made the special agent of the parties, to sell and dis-
pose of the goods, and apply the proceeds to the payment of certain debts of Swett and
Green, and of O. Stoddard & Co., enumerated in the deed, on which the defendants
were sureties or endorsers; and Stone took possession of the property on the 23d. On the
22d, the note of O. Stoddard & Co. of $2,440.10 to Swett and Green, and by them as-
signed to Titcomb in trust, and the mortgage of O. Stoddard & Co. to Titcomb were, by
the request of Swett and Green, transferred to Stone and Thompson, two of the defen-
dants, in further security to Thompson and Stone. Afterwards, suits were commenced on
certain of the debts, purporting to be secured by said conveyances, viz. by the Brunswick
Bank, on the note of O. Stoddard, against Swett and Green, or their sureties, viz. J. Har-
mon, D. Chase, ]J. Higgins, and C. Harmon, which were entered at the June term, and
judgment was obtained, and execution; on which execution, Swett and Green, and the

other defendants, were arrested on the 5th of November. Suits were also commenced by

S. Stover, E. Ryanson, J. McLellan,
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and I. L. McLellan, against Swett and Green, and on these suits all the real estate of
Swett and Green in the county of Cumberland was attached; which actions were entered
at the October term of the court, and continued to the March term, when judgment was
rendered; the plaintiffs in said action knowing, that the said Swett and Green had be-
fore that time filed their petitions to be declared bankrupts, and that said petitions were
then pending and not acted upon; and afterwards, within thirty days from the rendition
of judgment, executions were taken out and levied upon the lands of Swett and Green,
which had been attached, and which had been conveyed to the defendants by said Swett
and Green before, to wit;—on the 14th of March, 1842. The personal chattels assigned by
the tripartite indenture were sold by Stone, and the proceeds were applied, according to
the terms of the deed, towards the payment of the notes intended to be secured, before
the bankrupts filed their petitions to be declared bankrupts.

On these facts the following questions arose, which were adjourned to the circuit court

for a final decision:

1. Whether the conveyance of March 14th, with that of March 21st, 1842, was an act of bankruptcy

in both Swett and Green, it being a conveyance of the whole of their visible property, both real
and personal, with inconsiderable exceptions.

2. The conveyance having been made by the bankrupts, about ten months before the filing of their

petitions in bankruptcy, and the grantees having had, at the time of the conveyance, no knowledge
of their insolvency, or of an intention on their part to petition for the benefit of the bankrupt act,
neither of them having, in fact, had any such intention at that time, does the conveyance come
within the saving of the proviso of the second section of the bankrupt act, of all dealings and
transactions made bona fide, and entered into more than two months before the filing of the
petition by and against them?

3. The attachments, having been made before the bankrupts filed their petitions in bankruptcy, and

judgment having been obtained, and levied on the lands of the bankrupts, within thirty days after
the rendition of judgment, but after their petitions were filed to take the benelfit of the act, but
before a decree declaring them bankrupts; were the inchoate and imperfect liens or securities
acquired by the attachments rendered perfect and valid liens within the saving of the last proviso
of the second section of the law?

4. Whether the proceeds of the personal chattels, which were assigned by the tripartite indenture,

for the benefit of certain creditors, and were sold in pursuance of the assignment, and applied
to the payment of the demands before the bankrupts filed then petitions for the benefit of the
bankrupt law, can be followed by the assignee in bankruptcy, in the hands of the creditors to
whom they have been paid, and be brought back for an equal distribution in bankruptcy among
all the creditors?

5. Whether the said conveyance of the 14th of March, with that of the 21st, if made in contemplation

of bankruptcy, and for the purpose of giving a preference to a part over their other creditors, is a
bar to their discharge, and a certificate thereof?

6. Whether the court should proceed now to decide on the matters in controversy, or wait until after

a discharge is either allowed or refused, before deciding?
STORY, Circuit Justice. As to the first question, I entertain no doubt, that the con-

veyances referred to in that question are fraudulent conveyances, within the sense of the
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bankrupt act of 1841 (chapter 9), upon which a proceeding might have been had by the
creditors of the bankrupts in invitum, under the first section of the act. They were obvi-
ously designed to give certain creditors a priority and preference over the other creditors
of the bankrupt, and containing, as they did, the bulk of all their property, it must be per-
ceived, that they contemplated exactly what was the natural result of the acts, and what
the acts purported to produce, an actual insolvency, and inability to pay all their creditors,
and that the conveyances were, therefore, made in contemplation of bankruptcy, and for
the purpose of giving the enumerated creditors a preference or priority over the other
creditors, in the sense of the second section of the bankrupt act. This question does not
seem material to be decided, otherwise, than in a general form, as a contemplated act of
bankruptcy, since, in the case before the court, there was no proceeding in invitum by the
creditors; but the bankrupts are volunteers in bankruptcy.

As to the second question, it does not strike me, that the case falls within the saving
of the section of the bankrupt act, which provides “that all dealings, and transactions, by
and with any bankrupt, bona fide made, and entered into more than two months before
the petition filed against him, or by him, shall not be invalidated or affected by this act
provided that the other party to any such dealings or transactions, had no notice of a prior
act of bankruptcy, or of the intention of the bankrupt to take the benefit of the act.” It
does not appear to me, that this proviso has any application whatsoever, except to the
ordinary dealings and transactions, in the common course of business, where payments,
securities, conveyances, and transfers are made between the parties. These conveyances
are in no just sense such conveyances. They were notoriously made with the intent to
give a preference to certain creditors. They were voluntarily made the first without any

knowledge, or co-operation of the defendants; the second convey
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to the defendants, with their knowledge and consent, in furtherance of the first, and rest-
ing upon the same foundation. The conveyances to Titcomb were plainly voluntary, and
without any consideration, and were also transferred to two of the defendants. We must
treat all these conveyances, therefore, as nearly contemporaneous, and known to the de-
fendants to contain a transfer of all the property of the bankrupts, with some trifling ex-
ceptions, and to be intended to give certain creditors a preference in contemplation of a
breaking up of their business, and their immediate insolvency. What is this, but a case of
conveyances made, giving a preference, in contemplation of bankruptcy, in the sense of the
second section of the act? The defendants must be presumed to know the law, and cannot
set up their ignorance as a justification. They must be presumed to know the natural, nay,
the necessary results of these conveyances to be, that they were acts of bankruptcy, within
the meaning of the first section of the bankrupt act, for which a proceeding might be had
by the creditors of the bankrupt in invitum. The very facts put them upon inquiry, and
diligent inquiry, to know, whether the bankrupts must not thereby contemplate a state of
immediate insolvency, and a, direct preference of a few, over the other creditors, which
would be unlawful. Nay, the facts were so awakening, and striking, that no persons not
choosing voluntarily to shut their eyes, could doubt, that the bankrupts were ruined in
business, and unable to proceed farther; and that if they did not then intend to seek, as
volunteers, the benefit of the bankrupt act, their creditors had a right to proceed against
them in invitum, for the unlawful preference. “Contemplation of bankruptcy,” in the sense
of the bankrupt act, is not limited or confined to those cases only, where the bankrupts
contemplate, and intend to be volunteers in bankruptcy, nor even where they contemplate
future proceedings by their creditors against themselves, in invitum, under the act; but
it extends also to cases where the bankrupts contemplate a complete and total stoppage
of their business, and trade,—and mean, under such circumstances, to provide for prei-
erences to particular creditors, injurious to the interests of their other general creditors,
whether any proceedings are, or shall be in futuro, instituted by or against them, under
the bankrupt act, or not. In short, “contemplation of bankruptcy,” means a contemplation
of becoming a broken up and ruined trader, according to the original signification of the
term; a person whose table or counter of business is broken up, bancus ruptus. In such
a case, i the bankrupt makes a conveyance, giving a preference to certain creditors, that
is the very act which the bankrupt act denounces, and declares a fraud, and consequently
avoids it, if proper proceedings in bankruptcy are afterwards instituted, and the parties
are declared bankrupts under the act. This is no new doctrine in this court. It was fully
considered and stated in Hutchins v. Taylor {Case No. 6,953]}, and in Arnold v. May-
nard {Id. 561}, and has since been repeatedly acted upon in this court. Without going at
large into the authorities, upon the subject, spread through the English reports, I would
merely refer to the case of Pulling v. Tucker, 4 Barn. & Aid. 382, as being of itself almost
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decisive of the question. See, also, Horse v. Godirey {Case No. 9,856}, and Gibson v.
Muskett 4 Man. & G. 160, 164.

As to the third question, it is, in my judgment, completely covered by the reasoning
in the case Ex parte Foster {Case No. 4,960}, although the point was not necessary to be
decided in that case. The argument, however, presented it fully, for the consideration of
the court, and it was not, therefore, an obiter dictum, but was relied on by the court as a
part of the reasoning, which conducted it to the conclusion at which it arrived. The result
of that reasoning is, that if an attachment is made by any creditors, and afterwards, and
before judgment in the suits, the debtor files his petition in bankruptcy, and before the
debtor can regularly be declared a bankrupt, the creditors, knowing all the facts, take judg-
ment and levy their execution upon the property attached, and the debtor is afterwards
declared a bankrupt upon his petition, the judgment and levy are to be treated as a fraud
upon the bankrupt act designed to produce an undue preference, against the policy of that
act. But in the present case, there is a still stronger ground, on which to rest the decision
on this point. The judgment creditors by their judgments could acquire and hold no other
title, than that which the bankrupt himself had, and held at the time of the levy, with all
its infirmities and defects. Now, it is plain, that the conveyances made by the bankrupts
(already referred to), were good and operative against the bankrupts themselves. See 1
Story, Eq. Jur. § 371, and authorities there cited. They are also good, at the common law,
against all creditors generally, (although they gave preferences to certain creditors over the
rest) so far as respected all the creditors assenting thereto, unless they were not bona fide
conveyances, but made with design to defraud creditors. Now, there is no ground to say,
at least upon any of the facts at present apparent on the face of this case, that these con-
veyances, as to the real estate in controversy, were not made bona fide, as mortgages or
securities, or assignments, for the, benefit of the defendants, and other creditors named
therein. If they are to be treated as fraudulent at all, they are so only under the bankrupt
act; and the judgment creditors cannot protect themselves, by attempting to avail them-
selves of such a fraud, under the bankrupt act, to defeat the very policy of the act itself.
But this is not the whole ground of the objection.
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From what has been already suggested in answer to the first question, these very con-
veyances were not only a fraud upon the bankrupt act, but they were actually acts of
bankruptcy, for which proceedings might be had under the bankrupt act in invitum; and
as acts of bankruptcy, the title of the bankrupts became thereby subject to the operation
of the bankrupt act, and was divested eo instanti, by relation, when, and as soon as the
debtors were declared bankrupts, and an assignee was appointed. In other words, be-
ing acts of bankruptcy, and void, and fraudulent under the bankrupt act, the assignee, as
soon as he was appointed, became entitled to the property, for the benefit of the creditors
generally, by relation, from the time when these conveyances were executed; so that his
title would overreach that of any subsequent attaching creditors, who should consummate
their attachments by a judgment and levy, since they could attach and levy only upon the
right and title which the debtors possessed, at the time of their attachments.

It is very clear, that a judgment creditor does not stand, under a levy, in the same sit-
uation as a bona fide purchaser for a valuable consideration without notice. A judgment
creditor is entitled to take in execution, tinder his judgment, all that then righttully be-
longs to his debtor, and nothing more, inasmuch as he stands merely in the place of the
debtor. This was expressly so held by Lord Cottenham, in Newlands v. Paynter, 4 Mylne
& C. 408, which is a very strong case, and by Mr. Vice Chancellor Wigram, in Langton
v. Horton, 1 Hare, 549, and Whitworth v. Gaugain, Bng. Jur. May 4,1844, vol. 8, pp. 374,
376. A like doctrine was in effect held in Priest v. Rice, 1 Pick. 164, and Briggs v. French
{Case No. 1,871]). The judgment creditors, then, in the present case could by their levy
take no other or better title than that, which then, belonged to the debtors, and that, as
we have seen, was subject to be devested, and was subsequently devested in favor of the
assignee under the bankruptcy. And besides; the judgment creditors made their levy with
a full knowledge of the nature and character of these conveyances, and must be deemed
to have notice of all the legal infirmities and consequences attached thereto. The case of
Doe v. Britain, 2 Barn. & Aid. 93, is strongly in point to show that, after an act of bank-
ruptcy, the title of the assignee takes effect from that act, so as to devest any subsequent
disposition of the property made by the bankrupt See, also, Doe v. Ball, 11 Mees. & W.
531, 533.

As to the fourth point, it is completely disposed of by the suggestions already made.
Creditors taking under a conveyance, fraudulent under the bankrupt act, can be in no
better predicament than the grantees, under the assignment made for their benefit. They
must be taken to be perfectly conusant of the nature and legal operation of the title, under
which they claim, and to have full notice of the facts, and of the law bearing on their
title. They are, in no sense, to be treated as purchasers, but simply as creditors claiming
under a defective title,—a title which must yield to that of the assignee in bankruptcy, who

represents the rights and interests of all the creditors.
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As to the fifth question, since the bankrupt is not before the court, I should feel a
difficulty in deciding it, if the language or the second section of the bankrupt act did not
seem to be peremptory upon the point. That section declares that “the person making
such undue preferences shall receive no discharge under the provisions of the act.” It has
been already decided in answer to the preceding questions, that these conveyances did
make an undue preference in fraud of the bankrupt act.

As to the sixth question, it seems to me, that the district court may, and should pro-
ceed to decide the four first questions, without waiting for the decision upon the right of
the bankrupt to his discharge, if he applies for it. The other questions are properly before
the court upon the present petition of the assignee.

I shall direct a certificate to be sent upon all the adjourned questions, according to the

opinions herein expressed. The answers to all are in the affirmative.

! [Reported by William W. Story, Esq.]
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