
District Court, D. Massachusetts. Jan., 1871.

IN RE EVANS.

[1 Lowell, 525.]1

BANKRUPTCY—ENJOINING PROCEEDINGS AT LAW—JURISDICTION OF
DISTRICT COURT—BILL FOR AN ACCOUNT AGAINST FRAUDULENT
VENDEE OF BANKRUPT.

1. Where a trader had given a fraudulent bill of sale of his stock and fixtures, and the
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vendee had taken possession of the fixtures and converted them into money, and the stock had then
been attached by a deputy-sheriff as the property of the trader, and the trader had afterwards
become bankrupt, and the officer had delivered the goods to his assignee in bankruptcy, and the
fraudulent vendee of the stock had sued the officer at law: Held, the district court would not
enjoin the suit against the officer, because he had an adequate and complete defence at law.

2. Whether the district court has jurisdiction to restrain such an action, quaere?

3. The court will retain the bill in such a case against the vendee himself, for an account of the
fixtures converted.

4. Such a bill must be filed in the district court as a distinct suit, and not as a petition in the bank-
ruptcy.

[Cited in Ferguson v. Peckham, Case No. 4,741.]
This petition was filed in bankruptcy, but in its form was a bill in equity, in which

the assignee of the bankrupt [H. S. Evans] and B. F. Bayley, a deputy-sheriff, complained
that one Jeffers had a bill of sale of the bankrupt's stock in trade, and had sued Bayley in
an action in the nature of trover in a state court for attaching it as the property of Evans.
The prayer of the petition was, that Jeffers be restrained from further prosecuting his suit
against the officer, and from bringing any suit against the assignee, and be required to
deliver up his bill of sale to be cancelled. The stock was attached before the bankruptcy,
and the attaching creditors required the sheriff to retain his possession of it, and after
the bankruptcy he delivered it to the assignee, who disposed of it as assets. The bill of
sale was alleged to be fraudulent and void, and Jeffers was said to have taken possession
of the lease and fixtures which were not attached, and for which the assignee asked an
account.

J. D. Ball, for petitioners.
G. A. Somerby, for respondent.
LOWELL, District Judge. It is said to have been decided by Mr. Justice Clifford, sit-

ting in the district of Rhode Island, that actions by assignees against persons “claiming an
adverse interest” should be by regular suits at law or in equity as the facts may require,
and not by summary petitions in the court of bankruptcy. I suppose this decision is to be
taken subject to the qualifications of sections 6 and 25 of the bankrupt act of 1867 [14
Stat. 520, 528], the first of which gives power to any persons who choose to submit to the
jurisdiction to take the opinion of the district court on a case stated, and the latter gives
the court of bankruptcy power to order the sale of property in the actual possession of the
assignee, who is to hold the proceeds instead of the property, subject to all lawful claims
and liens. And I may add that on general principles the assignee, who is an officer of the
bankrupt court, may be proceeded against by summary petition in respect to any fund in
his hands, if the opposing party chooses to proceed in that way, though the assignee him-
self has no right to take similar action against third persons. The decision to which I refer
has not yet been written out; but I take it to be the law that, subject to the exceptions
which I have referred to, the assignee must bring his action. The petition here is a bill
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in equity in all its substance, and even in most matters of form, and may be transferred
to the district court, if the assignee shall be so advised. A similar order was made in the
Rhode Island case.

In the mean time, as the merits of the case have been fully argued, I see no impropriety
in giving my opinion upon them. Assuming that the bill of sale by Evans to Jeffers was
voidable by the creditors of the former, as I must assume on demurrer, I yet cannot re-
strain the suit of Jeffers against the attaching officer, because the latter has a valid defence,
and one which the state courts are ready to uphold. It has been twice decided by the
supreme judicial court of Massachusetts, that an officer may prove in reduction of the
damages in such an action that the conveyance was a fraud on the bankrupt act, and that
he has given over the property to an assignee in bankruptcy. This works more complete
justice than would an injunction, because a fraud on the bankrupt act is no fraud unless
bankruptcy intervenes within four months or six months, and therefore a suit begun be-
fore the bankruptcy by one whose title is good against every one but the assignee, was
rightly brought and ought to hold good for the costs, unless under such peculiar circum-
stances that the state court would refuse them. The cases to which I refer are Perry v.
Chandler, 2 Cush. 237, and Hanson v. Herrick, 100 Mass. 323. Indeed I do not know
where to find the jurisdiction of this court to try a case between an attaching officer and
a stranger to the bankruptcy, or to enjoin such an action pending in the court which has

jurisdiction of it. I find by examination of the files in Maynard's Case,2 pending in 1842,
part of which is recited in Perry v. Chandler, ubi supra, that Judge Sprague was asked
to enjoin that suit against the sheriff, but did not do so. The first draft of the decree
contains such an order, but it is stricken out and forms no part of the completed record.
Judge Sprague did order the mortgage in that case to be cancelled. In this case it does
not appear that the assignee has been or is about to be sued or molested in respect to the
property, and it seems entirely fit that the case now pending in the state court should be
unembarrassed by any preliminary action of this court in equity.

The defendant is bound to account to the assignee for the fixtures and other things
which he actually received under the bill of sale, and if the decree here should precede
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the trial in the state court, valeat quantum. In Maynard's Case the opposing interest was
that of a mortgagee, and this court being possessed of the property was the proper tri-
bunal in which to ascertain and establish or set aside all asserted incumbrances and liens,
and if the mortgagee did not proceed the assignee was bound to do so. In the case of
a person claiming not a mortgage but an absolute adverse title, this court has no such
exclusive authority, and it is now well settled by the cases above cited, that the state court
will give full effect to the defence set up by the officer under the bankrupt law, and thus
try the case upon the same title and rules as would be followed here.

Case dismissed as to Bayley. Retained for an account by the defendant to the assignee,
and for this purpose to be transferred to the district court.

1 [Reported by Hon. John Lowell, LL. D., District Judge, and here reprinted by per-
mission.]

2 [See Arnold v. Maynard, Case No. 561.]
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