
Circuit Court, N, D. Illinois. July, 1872.

IN RE ESS ET AL.
[3 Biss. 301; 7 N. B. R. 133; 4 Chi. Leg. News, 357; 20 Pittsb. Leg. J. 34; 2 Md. Law

Rep. 353; 1 Am. Law Rec. 356; 6 Alb. Law J. 277; 6 West. Jur. 447.]1

RESUMPTION OF PAYMENT—SECRET PARTNER—WHEN LIABLE TO
ADJUDICATION.

1. Any creditor may avail himself of an act of bankruptcy committed by his debtor in the non-pay-
ment of any of his commercial paper, and a resumption of payment after the expiration of four-
teen days does not cure the act unless the debtor's whole indebtedness is paid.

[Cited in Re Laner, Case No. 8,055.]

2. Although the suspended paper, the non-payment of which constituted the act of bankruptcy, be
taken up and paid before the filing of the petition, any creditor may still insist upon having the
debtor adjudged a bankrupt, and his estate administered upon under the act.

3. A secret partner, known to the petitioning creditors to be such at the time the indebtedness was
incurred, and a guarantor on the commercial paper, the non-payment of which constituted the
alleged acts of bankruptcy, may, although entirely solvent, and having personally committed no
acts of bankruptcy, be adjudged a bankrupt, on petition filed against both partners.

In bankruptcy. On the 7th of March, 1872, the firm of T. B. Weber & Co., of the city
of Chicago, filed their petition in bankruptcy, alleging that Jacob Ess and William Claren-
don, doing business as co-partners in the city of Peoria in this state and district, under
the firm name of Jacob Ess, were indebted to the petitioners in the sum of $2,724.28,
for goods sold said firm in due course of their business as merchants and traders at Peo-
ria; that said Jacob Ess and William Clarendon, as such partners, within the six calen-
dar months next preceding the filing of said petition, being merchants, had stopped and
suspended payment of their commercial paper, and did not resume payment thereof for
fourteen days, to-wit: that they suspended payment upon a promissory note for the sum
of 8500, dated April 12, 1871, payable to the order of Mabie, Murray & Morgan, two
months after its date, and also of another note of the same date, payable to the same par-
ties five months after date, and another note of the same date and amount, payable to the
order of the same parties in three months after the date thereof.

Ess appeared and confessed the acts of bankruptcy alleged, and consented to an ad-
judication of bankruptcy. Clarendon appeared and answered, denying that he was or had
been at any time within the six months preceding the date of the filing of the petition, a
partner of the said Jacob Ess, under the style of Jacob Ess, or under any other name. He
also denied that he had been engaged in business within the period aforesaid
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in said district in any manner whatever, or that he was indebted to the said petitioners
in any sum whatsoever, either individually or as a member of the firm of Jacob Ess,
or that he had committed any act of bankruptcy, as alleged in said petition. It appeared
that Clarendon individually was entirely solvent, and no acts of bankruptcy were charged
against him other than as above stated in reference to the three notes to Mabie, Murray
& Morgan. The facts further appear in the opinion.

Rich & Noble, for creditors.
L. S. Hodges, for bankrupts.
BLODGETT, District Judge. The trial was had upon the issue made by the denial of

Clarendon, on which it appeared in evidence that some time in the year 1866 Clarendon,
who was then a resident of New York City, and engaged in the wholesale boot and shoe
business in said city, wrote to Jacob Ess, who was at that time living in Memphis, propos-
ing to unite with Ess in business; Clarendon to furnish the goods, and Ess to manage the
business of a retail store in some place which they might select in the West. After some
correspondence it was agreed that Ess should start the store at Peoria, and that Claren-
don should furnish him with the goods for stocking the store. In a letter of December
27, 1866, from Clarendon to Ess, Clarendon uses this language: “Now I have to say to
you, that if you act to me like a brother, I will do as well for you as I have done for my
brothers. The way I have always done with them was, that I bought the goods and they
sold them, and they took half the profits and I took the other half. If this meets your ideas
we will put the thing through.” In a letter of January 23d, 1867, Clarendon writes: “Don't
be afraid of any of them in the shoe business, for I know I can skin them on buying. I will
mate the profits right. You need not let on that your partner is in the shoe business until
you see how it will work. I think you had better make the name of the concern Jacob Ess
&Co., and if you will only sell the goods I am certain I can buy them, and if you are going
all right I may come out to see you next summer.” Again, in the same letter, he says: “If
you could send the money when you order the goods, it will give my folks here a better
opinion of the business. I am not going to let them know that I am in with you; but I
guarantee that you will pay for them, and I will see that the goods are charged to you at
small profits.” Under date of February 9th, 1867, Clarendon writes to Ess: “In writing let
me know every day's sales. I will do the very best I can to put the goods at low figures.
I have put most of these at cost.” This was after Ess had opened the store at Peoria. On
March 2d, Clarendon writes to Ess: “Write to me twice a week, and at the end of the
month send me a statement of what you have sold during the month, and what you have
done with the money. Keep your books straight.” In a subsequent letter Clarendon writes
to Ess: “If you have not got your sign yet, have it Jacob Ess. I will send the goods in your
name from here.”
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A large number of other letters were introduced and read upon the trial, but the quota-
tions I have made already show clearly enough to my mind that a partnership was entered
into between Ess and Clarendon, and that, by Clarendon's especial request and direction,
the business was to be done in the individual name of Jacob Ess. Ess testifies that, some-
time in 1869, Clarendon told him that he thought they had now got on far enough so that
he (Ess) could pay him (Clarendon) fifty dollars per month for the profits of the concern.
Ess demurred to this, stating that they had not yet reached the point where Clarendon's
share of the profits would amount to that, but agreed to send Clarendon all the money
he could spare from the business; and, accordingly, during the year 1869 and part of the
years 1870 and 1871 Ess remitted to Clarendon various sums of money, amounting in all
to between $700 and $800, to apply upon the profits of the business. During this time,
Clarendon changed his business relations in New York, the firm of which he had been
a member having dissolved, and, sometime in 1870, Clarendon commenced purchasing
goods on account of Jacob Ess from the firm of Mabie, Murray & Morgan, in New York,
Clarendon guaranteeing the payment of the bills. It also appears, however, that Ess pur-
chased of other dealers in the same line of goods, and it does not appear that Clarendon
in all cases guaranteed the payments, although Ess testifies that he notified his creditors
and those with whom he dealt, as a rule, that Mr. Clarendon was his secret partner. Ess
also testifies that the notes described in the petition were given in due course of business
to the firm of Mabie, Murray & Morgan, and that at the time mentioned in the petition,
to-wit, as those notes respectively fell due, the said firm suspended payment thereof, and
that on or about the first of March last, all of said notes remained unpaid. There was no
evidence of a dissolution of the firm or of any change in the relations of the partners. It
was proved by the petitioners that Ess, at the time of purchasing the goods of them, told
them that Clarendon was a partner in the business.

The only evidence interposed on the part of the defense is that of the respondent
William Clarendon, who testifies that, about the first of March last, he paid the notes to
Mabie, Murray & Morgan, described in the petition, and took them up, he being liable
thereon as guarantor.

The evidence on file in the case, and on
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which the rule to show cause was granted, shows that Jacob Ess was indebted to the pe-
titioning creditors for goods sold them in the due course of their business to the amount
named in the petition, to-wit: $2,724.28.

It is contended on the part of the respondent, Clarendon, that inasmuch as he had
paid the commercial paper described in the petition prior to the filing of said petition, that
this proceeding cannot now be maintained.

Assuming, as I do, that the proof shows that Clarendon was a partner with Ess in
business at Peoria, the question is, have the petitioners, Weber & Co., the right to avail
themselves of the act of bankruptcy, which was committed by said firm by suspending
payment of its commercial paper, to-wit: the Mabie, Murray & Morgan notes, and to have
the firm and its members declared bankrupts, notwithstanding said paper had been paid
and taken up prior to the filing of the petition in this case?

There can be no doubt that the suspension upon this paper for fourteen days was
an act of bankruptcy, and as much against Clarendon as against Ess, if Clarendon was a
member of the firm. And if it were an act of bankruptcy, is that condoned or so far de-
feated as to prevent any other creditor from availing himself thereof by the mere payment
of the suspended paper? If a merchant or trader suspends payment of his commercial
paper for fourteen days, that is an act of bankruptcy of which any creditor may avail him-
self. The act of suspension raises a presumption of insolvency and makes the party guilty
thereof a proper subject for proceedings in bankruptcy. It is not enough that the debtor
shall pay his suspended paper alone. He must pay or settle all his debts and satisfy all his
creditors, if he would wipe out the offense against his commercial standing, committed by
the suspension. Otherwise a trader might, although hopelessly insolvent, avoid adjudica-
tion as a bankrupt by the payment of a tithe of his indebtedness, because, as a rule, but a
small proportion of a trader's indebtedness is evidenced by commercial paper. I conclude,
then, that William Clarendon and Jacob Ess were, at the time of the filing of this petition,
partners in business under the firm name of Jacob Ess, at Peoria, in this district; that they
were guilty of the acts of bankruptcy charged in the petition; and that the petitioning cred-
itors had the right to avail themselves of that act of bankruptcy, although the suspended
paper had been taken up by one of the partners at the time of the filing of the petition.

The finding of the court, therefore, is that William Clarendon was guilty with the said
Jacob Ess of the act of bankruptcy charged. In the petition, and that he and the said Jacob
Ess must be adjudicated bankrupts.

NOTE. The general question of the liability of secret partners was not raised in this
case, the respondent Clarendon not denying on the trial that he had guaranteed the pay-
ment of the indebtedness to Mabie, Murray & Morgan, the non-payment of which was
the act of bankruptcy charged, nor that the petitioning creditors had been informed by
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Ess, at the time of contracting the indebtedness to them, of his (Clarendon's) relations to
the business.

For a discussion of the liabilities of secret partners, consult Waugh v. Carver, 1 Smith,
Lead. Cas. 491, and numerous authorities there cited; Story, Partn. §§ 63, 373; T. Pars.
Partn. 61–67, and notes; Winship v. Bank of U. S., 5 Pet. [30 U. S.] 529; Bank of Alexan-
dria v. Mandeville [Case No. 851]; Ex parte Warren [Id. 17,191]; Bigelow v. Elliot [Id.
1,399].

1 [Reported by Josiah H. Bissell, Esq., and here reprinted by permission. 6 Alb. Law
J. 277, contains only a partial report.]
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