
Circuit Court, S. D. New York. July 12, 1871.

BRIE RY. CO. ET AL. V. HEATH ET AL.

[8 Blatchf. 536.]1

COURT—POWER TO ORDER RESTORATION OF PROPERTY ABSTRACTED FROM
ITS CUSTODY—SUMMARY PROCESS.

1. This court has power to compel, by summary process, the restoration of any property abstracted
from its custody, whether the party abstracting it be or be not a party to the suit concerning such
property.

2. Shares of the stock of a corporation were in the hands of a receiver of this court. Certificates
therefor were issued by the corporation to the receiver, and had, appurtenant to them, the priv-
ilege of being certified by the registering agent of the corporation, as representing shares duly
registered. Such privilege was a part of the property in the shares, and a valuable privilege. G.,
by his acts in respect to such shares, deprived such shares, while they were in the custody of this
court, of such privilege, and procured such privilege to be conferred on a like number of other
shares of the stock of the corporation, while they were his property: Held, that G. must restore
the property abstracted, by making provision for the restoration of such privilege to the receiver's
shares, or, in default thereof, make good the pecuniary value of the spoliation.

3. The mode of making such provision, discussed.
Edwin W. Stoughton and William A. Beach, for plaintiffs and Jay Gould.
William M. Evarts and Charles F. South-mayd, for Heath and Raphael.
BLATCHFORD, District Judge. Without discussing at length the various questions

debated on the hearing on the petition of Heath and Raphael for relief against Jay Gould,
I deem it sufficient to state briefly the conclusions at which I have arrived:

1. The shares of stock which are the subject of controversy in this suit are in the pos-
session of this court by the hands of its receiver, Mr. Coleman, and they have been in
such possession, and Mr. Coleman, as receiver, has been the officer of this court, ever
since the removal of the suit, as regards Heath and Raphael, into this court.

2. This court has the power to compel, by summary process, the restoration by Mr.
Gould of any property which he has abstracted from the custody of this court, whether
he be or be not a party to the suit concerning such property.

3. As respects such shares of stock, the certificates representing them, which were
issued to the receiver, had, when such receiver became the officer of this court, the priv-
ilege appurtenant to them, of being certified by the registering agent of the Erie Railway
Company, as representing shares duly registered with such agent. Such privilege was a
part of the property in the shares, and was a valuable privilege. Mr. Gould has, by his
acts, in respect to 30,000 of such shares, not only destroyed such privilege, and deprived
such 30,000 shares, while they were in the custody of this court, of such privilege, but
has converted such privilege to his own use, by procuring it to be conferred on 30,000
other shares of the stock of the company, while such latter shares were his property.
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4. Having thus abstracted property from the custody of this court, Mr. Gould must
restore it, by making, or causing to be made provision, that the 30,000 shares represented
by the certificates issued to the receiver, which have been thus deprived of the privilege
referred to, shall have such privilege restored to them; and, in default thereof, he must
make good the pecuniary value of such spoliation.

5. Such provision is proposed to be made by placing on the registry list of the regis-
tering agent of the company, 30,000 shares, which have been created by the company and
certificates for which have been issued by the company, but which have never hitherto
been upon such registry list, and thereby providing an adequate privilege of registry for all
the shares represented by the certificates issued to the receiver I see no objection to this
course. If the company recognizes this 30,000 shares as valid stock, as is shown to be the
fact, and the registering agent of the company will, on the proper steps being taken to that
end, certify all the shares held by the receiver, as being duly registered shares, this court
cannot, in this suit, adjudicate on the question of the alleged invalidity of such shares, as
having been issued ultra vires or in an irregular manner not capable of ratification and not
ratified by the company. Such question is wholly collateral to this suit. The issues in this
suit raise no such question, and it can be determined only in a plenary suit, with proper
parties and with pleadings framed to present it. I do not intend to suggest that the stock
is valid or that it is invalid, but only that, for the purposes of this suit and of this question
of registration, it must be regarded by this court as prima facie valid stock.

6. This court is equally without power, in this suit, to enjoin the company from placing
on the registry list the 30,000 shares which it is proposed to place there. The pleadings in
this suit allow no such relief, and the company is a plaintiff in it.

7. The motion of the plaintiffs to open the default taken on the 11th of March last
is denied. Such a course is not necessary in order to allow the real owner of any stock
represented by Heath and Raphael to claim it at the hands of this court, while it is in the
custody of this court When such stock shall have been placed in proper condition for its
restoration to Heath and Raphael, if, then, any person claiming any of the stock through
evidence of title issued by Heath and Raphael, shall apply to this court to have his rights
in the premises awarded to him out
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of the res in court, the application will be considered and disposed of.
[NOTE. For other proceedings between the same parties, see Cases Nos. 4,513, 4,515,

4,516, 6,300, and 6,307.]
1 [Reported by Hon. Samuel Blatchford, District Judge, and here reprinted by permis-

sion.]
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