
Circuit Court, D. New York. Sept. Term, 1810.

THE ENTERPRISE.

[1 Paine, 32;1 4 Hall, Law J. 115.]

CONSTRUCTION OF PENAL STATUTES—OFFENSES NOT CLEARLY
DESCRIBED—INTENTION OF LEGISLATURE—AMBIGUITY—EMBARGO ACT OF
APRIL 25, 1808.

1. The rule that penal statutes are to be construed strictly, means that they ought not to be extended
by their spirit or equity to other offences than those which are clearly described and provided
for. But courts are not prevented by this rule from inquiring into the intention of the legislature.

[Cited in Harrison v. Vose, 9 How. (50 U. S.) 379; U. S. v. Athens Armory, Case No. 14,473; U.
S. v. Mattock, Id. 15,744; U. S. v. One Raft of Timber, 13 Fed. 798; The Lizzie Henderson, 20
Fed. 529; Chicago & N. W. Ry. Co. v. Dey, 35 Fed. 876; Tozer v. U. S., 52 Fed. 920.

[Cited in State v. Wilson, 47 N. H. 108.]

2. Where there is such an ambiguity in a penal statute, as to leave reasonable doubts of its meaning,
it is the duty of a court not to inflict the penalty.

[Cited in U. S. v. The Reindeer, Case No. 16,145; Harrison v. Vose, 9 How. (50 U. S.) 379. Fol-
lowed in U. S. v. Three Railroad Cars, Case No. 16,513.]

[Cited in Wood v. Adams, 35 N. H. 37; Beckham v. Nacke, 56 Mo. 547; Com. v. Standard Oil
Co., 101 Pa. St. 150.]

3. The language of the 2d section of the embargo law of the 25th of April, 1808 [2 Stat. 499], is so
loose that it is impossible to determine whether any offence and forfeiture were intended to be
created. At any rate the reference as to the penalty to the collection law [of 1799 (1 Stat. 665)] is
not to the 50th section of that law which provides against unloading goods in the night.

[Appeal from the district court of the United States for the district of New York.
[This was a libel by the United States against the schooner Enterprise and cargo, John

Yellowly, claimant, for having been laden in the night, without a license. From a decree
of the district court condemning the vessel and cargo, the claimant appeals.]

2 [The facts being admitted, the attorney of the United States contended that the
penalty for loading in the night season, or even in the day-time, without a permit from
the collector, was the forfeiture of both vessel and cargo. That although the forfeiture of
vessel and cargo was not declared in so many terms by the second section of the embargo
act, yet that it clearly intended to refer to and adopt certain of the regulations and penal-
ties contained in the collection law; and that the regulations and penalties thus referred
to and adopted are to be found in the 50th section of that law; which in substance pro-
vides, that goods, wares and merchandize imported into the United States from a foreign
country shall not be unladen or delivered in the United States but in open day, except by
special license from the collector, nor at any time without a permit from the collector; and
punishes every person who may be engaged in the prohibited unlading of such foreign
goods, wares, or merchandize, with a forfeiture of four hundred dollars respectively, and
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a disability to hold any office of trust or profit under the United States for a term not
exceeding seven years; and directs the collector of the district to advertize their names in
a public newspaper; and subjects to forfeiture the goods, wares and merchandize so
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unladen; and further declares that if the value of such goods, wares or merchandize
shall amount to four hundred dollars, the vessel from which they are unladen, with her
tackle, apparel and furniture, shall be subject to the like forfeiture. The attorney of the
United States stated that the construction of the law for which he contended, had re-
ceived the judicial sanction of most of the district courts in the united States. That in this
district in particular, a number of condemnations had been pronounced under circum-
stances similar to those of this case, in all of which the adverse counsel had acquiesced,
except in those where his present client was engaged. That the question now agitated was
one of great importance, as by far the major portion of seizures under the embargo laws
had been made under this very section. The attorney of the United States concluded his
argument by expressing a very confident expectation that the decree of the district court
would be affirmed.

[The counsel for the appellant observed that as the cases alleged to have been decided
in other districts of the United States did not come before the court in the definite form
of regular reports, it was impossible for him to answer or explain them. That they might
or might not have corresponded in all their parts, with the case now in controversy. That
this district, as he was well aware, abounded with condemnations under this section of
the law; but that in all of those cases where he was engaged, he had entered his protest
against their authority by an immediate appeal. That if the other counsel engaged in similar
prosecutions had omitted to pursue the same course, he was confident, from his knowl-
edge of the sentiments of those gentlemen, that the omission had not arisen from their
conviction of the correctness of the condemnations. That their clients, already deprived
of their vessels and cargoes, probably of their all, by the rigor of the law, rendered more
rigorous by judicial interpretation, might have been unable to find the necessary securi-
ty for the prosecution of appeals; or they might have shrunk from a contest, where they
were threatened not only with the loss of the property in controversy, but also with the
most formidable personal disabilities and penalties. Under these circumstances, the coun-
sel for the appellant trusted that, the cause would come before this court unprejudiced
by what had been said to have taken place elsewhere. He was anxious that the question
should be fairly met, and decided on its merits. He contended that the only consequence
of lading a vessel contrary to the provisions of this section of the law, was the refusal
of a clearance. That the subject of a clearance was the thing chiefly in contemplation of
the legislature in the sections immediately previous and subsequent, as well as the one in
question. That in this section there was no absolute prohibition against lading a vessel in
any manner which the owner might elect; but simply a provision that if the lading was not
under the inspection of a revenue officer the vessel should be deprived of the privilege
of a clearance. That the construction is harsh and to be avoided, which imputes to the
legislature an intention of converting into a crime, the exercise of the privilege which every
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citizen enjoys of employing his vessel as a storehouse, or for any purpose not immediately
connected with navigation, whenever he pleases, without permission from any revenue
officer whatsoever; but that the argument of the opposite counsel not only imputes this
intention to the legislature, but also supposes that the legislature intended to attach to this
new created crime, the most severe set of penalties to be found in the whole range of our
revenue system; and that under this section, if a merchant, from motives of convenience,
and perhaps with no design to depart from the wharf, has the audacity to place a single
article on board his vessel without the permission and superintendence of the revenue
officers, he is not only liable to enormous penalties and forfeitures, but is also under a
seven years disability to hold any office of trust or profit in this country, and is in the
meantime to be advertised in public newspapers as a culprit and outlaw. That if such an
intention indeed possessed the minds of our national legislature, they had not, fortunately
for the honor of the country, ventured to express it in clear and intelligible language: the
despotic mandate had been happily couched in terms of so much darkness and mystery,
that our courts were not bound to understand and enforce it. The counsel of the appel-
lant insisted on the rule of the common law that penal statutes are not to be construed
strictly against the accused, nor was he aware of any privilege which the embargo act and
its supplements could reasonably claim to be exempted from the operation of this benev-
olent and wholesome maxim. But if any forfeitures over and above the penalty of being
refused a clearance are created by this section, what are those forfeitures?—and from what
part or parts of the collection law, are they to be taken? That the answer of the attorney
of the United States on this subject ought to have been very explicit and satisfactory; for
although it be admitted that a penal statute may by reference incorporate and adopt the
penalties and forfeitures of some other penal law, yet that the terms of such reference and
adoption should be exceedingly clear and unequivocal. That the attorney of the United
States had referred to the 50th section of the collection law, as containing the restrictions,
regulations, penalties and forfeitures intended to be adopted by the clause of the embargo
law now in question; but that it would be borne in recollection that the clause now in
question speaks of such restrictions, penalties, and forfeitures “as are provided by law for
the inspection of goods, wares and merchandise imported into the
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United States,” and that it will be found on examination that the 50th section of the
collection law treats, not of the “inspection” of goods, wares and merchandize, but of
their unlading and delivery; and that neither the word “inspection,” nor any word of cor-
responding import, is to be found throughout the whole section; nor could the counsel
for the appellant discover the semblance of a reason why the 50th section of the collec-
tion law was thus endeavored to be pressed into the service of the embargo acts and its
supplements, except that there was no other part of the collection law which could be
tortured into a bearing on the subject, and except also that the 50th section of that law
is more rigorous in its penalties and denunciations than any other portion of our antient
revenue system.—The counsel for the appellant concluded by observing that the language
of the legislature is involved in such obscurity as at least to leave room for doubt; and
that in the construction of the criminal or penal laws, doubt should be tantamount to ac-

quittal.]3

G. Griffen, for appellant.
N. Sanford, Dist. Atty., for respondent.
LIVINGSTON, Circuit Justice. Although the libel in this case contains a variety of

articles, it is agreed that if any violation of law have been committed, it consists in lading
of certain merchandise, of the value of more than four hundred dollars, on board of the
schooner Enterprise in the night, without a license or permit from the collector and naval
officer, and without the inspection of any officer of the revenue. This allegation being
fully proved, it only remains to decide whether this act worked a forfeiture of vessel and
cargo. The law, which is supposed to attach these consequences to conduct of this kind,
is the supplementary embargo act which passed the 25th of April, 1808. Of this law,
reliance is placed on the second section, which declares—“That during the continuance
of the act laying an embargo, no ship or vessel of the character of the Enterprise shall
receive a clearance, unless the lading shall be made under the inspection of the proper
revenue officers, subject to the same restrictions, regulations, penalties, and forfeitures, as
are provided by law for the inspection of merchandise imported into the United States,
upon which duties are imposed, any law to the contrary notwithstanding.” This section, it
is conceived, implicates a vessel loaded in this manner, and its cargo, in the same penal-
ties which are imposed by the 50th section of the collection law on the landing of goods
imported contrary to its directions; which are, “that no goods brought from a foreign port
shall be unladen but in open day, between the rising and setting of the sun, except by
special license from the collector and naval officer of the port, nor at any time without
their permit.” The penalties for an infraction of either of these directions are, a forfeiture
by the master, and every other person knowingly concerned, or aiding therein, of the sum
of four hundred dollars; a disability from holding any office of trust or profit under the
United States, for a term not exceeding seven years, with an advertisement of their names
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by the collector in one of the public newspapers. The goods so landed are also declared to
be forfeited, in which fate the vessel is likewise involved, if their value at the port where
landed, shall amount to four hundred dollars.

On the argument much aid was attempted to be derived by each party from the rules
which have been applied to the construction of penal statutes, and although the counsel
differed greatly in their understanding of these rules, the common law has not left us in
the dark on this subject. The act, and particularly that part of it under which a forfeiture is
claimed, is highly penal, and must therefore be construed as such laws always have been
and ever should be. But while it is said that penal statutes are to receive a strict construc-
tion, nothing more is meant than that they shall not, by what may be thought their spirit
or equity, be extended to offences other than those which are specially and clearly de-
scribed and provided for. A court is not, therefore, as the appellant supposes, precluded
from inquiring into the intention of the legislature. However clearly a law be expressed,
this must ever, more or less, be a matter of inquiry. A court is not however permitted to
arrive at this intention by mere conjecture, but it is to collect it from the object which the
legislature had in view and the expressions used, which should be competent and proper
to apprize the community at large of the rule which it is intended to prescribe for their
government. For although ignorance of the existence of a law be no excuse for its viola-
tion, yet if this ignorance be the consequence of an ambiguous or obscure phraseology,
some indulgence is due to it. It should be a principle of every criminal code, and certainly
belongs to ours, that no person be adjudged guilty of an offence unless it be created and
promulgated in terms which leave no reasonable doubt of their meaning. If it be the duty
of a jury to acquit where such doubts exist concerning a fact, it is equally incumbent on
a judge not to apply the law to a case where ne labours under the same uncertainty as to
the meaning of the legislature. If this be involved in considerable difficulty from the use of
language not perfectly intelligible, unusual circumspection becomes necessary—especially
if the consequences be so penal as scarcely to admit of aggravation. When the sense of a
penal statute is obvious, consequences are to be disregarded; but if doubtful, they are to
have their weight in its interpretation. It will at once be conceded that no man should be
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stripped of a very valuable property, perhaps of his all,—be disfranchised, and consigned
to public ignominy and reproach, unless it be very clear that such high penalties have
been annexed by law to the act which he has committed. If these principles be correct, as
they are deemed to be, a court has no option where any considerable ambiguity arises on
a penal statute, but is bound to decide in favour of the party accused. “It is more conso-
nant to the principle of liberty,” says an eminent English judge, “that a court should acquit
when the legislature intended to punish, than that it should punish, when it was intended
to discharge with impunity.” Some of these principles have been overlooked altogether,
or but little attended to in the argument of the cause. They are, therefore, now brought
into view, and will govern the court in deciding on the present appeal.

The attention of the court has been called to a history of the progress of the several
laws relating to the embargo, and to the mischiefs which were unprovided for, at the time
of the passage of the one under consideration, in order to show what was intended by the
legislature. Almost every possible evasion, it is said, had been previously guarded against
by adequate sanctions, except that of loading clandestinely or by night, and then watching
an opportunity of going to sea without a clearance, or giving bonds—which was the evil
to which it was intended to apply a remedy. Be it so. This may have been in the con-
templation of congress, but we are not bound to conclude that they have done what was
intended, unless fit words be used for the purpose.

In examining the act, the first difficulty which occurs, is that no words of prohibition
are to be found in this section. There is no interdiction to load at any time, nor without
the intervention of the revenue officers. Penal laws generally first prescribe what shall or
shall not be done, and then declare the forfeiture. This course is pursued in all the oth-
er offences created by this statute, and very generally by all the other penal laws of the
United States. The court will not say that an offence can be created in no other way, but
when we perceive such a departure from one almost universal, and from other parts of
the same law, it suggests strong doubts whether the legislature intended to prevent in any
other way than by the withholding of a clearance what it is supposed they had so much
at heart. The word “subject,” it is presumed, supplies this deficiency, and is sufficient to
inflict a penalty. This may be the case when it follows a prohibition not to do a partic-
ular act. If it had been declared that no vessel should be loaded but in a certain way,
subject to certain consequences, such form of expression might be liable to no objection.
But the embarrassment is, what meaning to assign to this word, as it is here used. Is the
inspection to be made subject to certain regulations, penalties, and forfeitures, to entitle
the vessel to a clearance? Or are vessel and cargo rendered liable to confiscation if these
ceremonies be omitted? But of what use then, it is asked, are the terms “penalties” and
“forfeitures?” Or are they to be rejected as surplusage? If no sense can be discovered
for them, as they are here introduced, the court had better pass them by as unintelligi-
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ble and useless, than to put on them, at great uncertainty, a very harsh signification, and
one which the legislature may never have designed. The court is not without its doubts
whether it was meant to punish the mere act of loading secretly, in any other way than by
the denial of a clearance—and to this consequence these words may have been intended
to have reference. This doubt which is produced by the unusual and not very luminous
phraseology of this section, is greatly increased by a consideration of the very heavy and
disproportionate punishment which will follow, if the construction of the respondents be
correct. This section, whatever was intended by it, seems to contain nothing more than
a direction to the custom-house officers not to grant clearances in particular cases; which
understanding of it derives some support from the expression of “any law to the contrary
notwithstanding;” which not only closes the whole sentence, but most obviously refers,
and exclusively, to prior laws respecting clearances, and which permitted the granting of
them to vessels, although laden in the night and in the absence of a revenue officer. It is
more reasonable to believe that the refusal of a clearance was to be the only consequence
of loading in this way, than to suppose the legislature so inconsiderate as to punish a bare
intention to violate these laws, if a mere loading in this way be evidence of such intention
and which might be abandoned, with so much more severity than an actual and open
infraction of them by sailing with a valuable vessel and cargo to a foreign port. The court
is not disposed to impute to any public body so great an inconsistency, unless manifested
in a way to leave no doubt of its being chargeable on them.

But if it were designed to prohibit the act in question under certain penalties, another
and greater difficulty occurs, and that is to ascertain what these penalties are. They are to
be the same in the language of the act as are provided by law for the inspection of mer-
chandise imported into the United States upon which duties are imposed. That penalties
may be fixed by a reference to those which have already been established for other of-
fences, is not disputed. The question here is, whether the designation be so certain as to
enable the court to discover what penalties were intended to be embraced by it?—Before
effect be given to this part of the law, it must be ascertained what penalties
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are provided by law “for the inspection of goods brought into the United States.” To aid
us in this research, the court is referred to the 50th section of the act to regulate the col-
lection of duties. It was natural to expect, therefore, that some provision would be here
found relating to such inspection, but instead of this, it contains only a regulation as to the
time and manner of landing goods, and the penalties for landing them in any other way.
The word inspection is not found in the whole section. Before, therefore, it can be said
that these are those to which the appellant is become subject, the court must be satisfied
that landing and inspection are convertible terms, which they are not pretended to be.
Goods may be inspected and yet never landed—or they may be landed without any previ-
ous inspection, and not forfeited. To obviate this difficulty, the court is desired to bear in
mind that the term “inspection” has two significations—that it means the particular inspec-
tion or examination which certain articles, such as spirits, wines, and teas undergo—and
also, that general superintendence and care which take place on the part of the revenue
officers on the arrival of every vessel with a cargo in the United States. If it be used in
these different senses, how is the court to ascertain in which it is to be taken here? If in
the first sense, which is its most usual and appropriate signification, then other sections
of the collection law must be those which are referred to, where the penalties for neglect
of inspection, or rather for landing without such inspection, are very different from those
prescribed by the 50th section for landing in the night, or without a permit. If the latter
sense be adopted, in order to give effect to a penal statute, of such doubtful import, it is
not seen how it will bring home to the appellant the penalties of this section, which is
relied on, one offence against which is the landing, even with an ordinary permit in the
night time, which if done under the inspection and view of every officer of the customs,
would not save the property from confiscation. It is certain that this section is silent as to
any kind of inspection, and that a forfeiture might accrue under it, although every species
of inspection mentioned in the collection law had been performed. It is the want of a spe-
cial or common permit, as the case may be, not the want of inspection, which makes the
landing an offence. The court, therefore, cannot, without great hazard of mistake, select
from a law of great length, containing no less than one hundred and twelve sections, and
a very great variety of provisions and penalties, any particular part, where the reference is
so uncertain, and apply it to the case of the appellant.

It is said that more prosecutions are depending for forfeitures under this clause of the
law, than for any other violations of the embargo laws. This, while it is an incentive to
greater caution, furnishes some proof that the law has not generally been understood in
the sense now put upon it. For certainly these laws might have been broken at much less
hazard, and with greater prospect of impunity.

It was also mentioned that in several of the districts the law had received this interpre-
tation. Without a full report of these decisions, it is impossible to say on what grounds the
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courts proceeded—or where these appear on the record, the sentence may have passed
sub silentio, or by default. In the case of U. S. v. The William and Samuel [Case No.
16,701], from the district court of Pennsylvania, it is admitted there was no argument on
this point; so that this sentence can afford no evidence of the opinion of the learned judge
who presides there; whose decisions are in such general and high estimation, and will
always receive the most respectful consideration from this court.

Upon the whole, it is so doubtful whether any offence were created by this section of
the act of the 25th of April, 1808; and still more so, what are the penalties for its com-
mission, if any were created, that the court cannot persuade itself there is ground for this
prosecution. The sentence of the district court must Therefore be reversed.

NOTE. See the case of The Paulina, 7 Cranch [11 U. S.] 52, where the same point
was decided.

1 [Reported by Elijah Paine, Jr., Esq.]
2 [From 4 Hall, Law J. 115.]
3 [From 4 Hall, Law J. 115.]
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