
Circuit Court, S. D. New York. July 17, 1863.3

THE EMPRESS.

[Blatchf. Pr. Cas. 659.]1

PRIZE—VIOLATION OF BLOCKADE—INTENT—INQUIRY AS TO
BLOCKADE—REVERSAL OF DECREE OF CONDEMNATION.

1. Decree of the district court, condemning vessel and cargo for an attempt to violate the blockade,
reversed.

2. The purpose of the master in approaching the blockaded port was to inquire whether it was ac-
tually blockaded. Under the circumstances of this case, the master was justified in making such
inquiry.

3. The master thought he would be entitled to a warning from a blockading vessel before a forfeiture
would be enforced, and acted on such a construction of the president's proclamation of blockade,
and on directions to that effect contained in the charter-party for the voyage, and in the instruc-
tions to him from the charterers, although he had good reason to believe
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that the port was in a state of actual blockade.

4. Although the terms of the proclamation afford no justification for the act of the master, they are
entitled to consideration on the question of the intent with which the master was sailing for the
blockaded port.

5. Although the general rule may be that, even in the case of a blockade de facto, such as the present
was, the inquiry must not be made at the blockaded port, if it be reasonably practicable to ascer-
tain the fact by inquiry at a neutral port; yet there are exceptions to that rule, and this case is one
of them.

In admiralty.
NELSON, Circuit Justice. This vessel and cargo were captured on the morning of the

28th of November, 1861, by the sloop-of-war Vincennes, at the mouth of the Mississippi
river, off the Southeast Pass, some three miles from the Belize. The vessel was under a
charter-party, entered into by the master, at Rio Janeiro, on the 5th of September, 1861, to
ship a cargo of coffee to “New Orleans or Mobile, as may be ordered by the charterers,
and if the vessel, on arrival, be warned off by a blockading squadron, to proceed either
to New York, Baltimore, or Philadelphia, which second place is likewise to be named by
the charterers previous to the departure of the vessel from Rio de Janeiro. If warned off
New Orleans or Mobile, the master to deliver at the port of discharge the order from the
officer warning him off,” &c.

On the 14th of September, 1861, the master was instructed by the charterers to pro-
ceed to New Orleans with his cargo, (6,185 bags of coffee,) and should the port be open
upon his arrival, the bill of lading indorsed would advise him to whom to deliver the car-
go, but should the port be blockaded, he would be warned off, and would then proceed
direct to New York.

The vessel belonged to a British subject residing in Hull, England, and had sailed
from that port in May, 1861, with a cargo of coal and cast-iron buildings for Rio Janeiro.
On discharging her cargo, she was put up for freight by the master, which led to the
charter above referred to. The cargo on board belongs to the charterers, William Moore
& Co., British and Brazilian subjects.

The only question in the case is, whether or not the vessel and cargo are subject to
condemnation for attempting to break the blockade of the port of New Orleans. Upon a
perusal of the testimony in praeparatorio and the documentary proofs, I am satisfied that
there was no such intent on the part of the master or of the owners of the cargo; but that,
on the contrary, their purpose was to ascertain, at the mouth of the Mississippi river, by
personal inquiry, whether or not the port of New Orleans was actually blockaded. This
was, I think, the bona fide intention of the parties. There was no disguise of the purpose,
as it was avowed in the charter-party, and in the written instructions from the owners of
the cargo, and repeatedly by the master himself; and the only question is, whether the
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master was justified, under the circumstances disclosed in the case, in making such in-
quiry.

It is quite apparent that these parties adopted that construction of the proclamation of
the president announcing an intent to set on foot a blockade of the southern ports, which
is indicated by its terms—that a vessel sailing for a port in a state of blockade would be
entitled to a warning from one of the blockading vessels before a forfeiture would be
enforced; and that, acting upon such construction, and the consequent directions found
in the charter-party, and the instructions from the charterers, the master persevered in the
purpose of making the inquiry, although, at the same time, he had good reason for the be-
lief that the port was in a state of actual blockade. This interpretation of the proclamation
was overruled by a majority of the supreme court in the case of the Hiawatha [2 Black
(67 U. S.) 633], and must be regarded, therefore, as affording no justification to either
vessel or cargo.

But, although the terms of the proclamation furnish no justification for the act, yet I
think they are entitled to consideration when we are inquiring into the intent with which
the master was sailing for the blockaded port. These terms may have honestly misled him;
and the fact that the vessel was found at a place which would, under other circumstances,
be suspicious, may, in view of those terms, be consistent with her entire innocence.

There was no official notice of the blockade of the port of New Orleans given by this
government to the British or the Brazilian government. There is no evidence in this case
at what time it was established. The case must stand upon a blockade de facto, as it re-
spects foreign neutral traders at the belligerent port No doubt a general notoriety prevailed
at Rio Janeiro, at the time of the sailing of the vessel from that place, that the mouths of
the Mississippi were blockaded; and the master of the vessel was advised, in the course
of the voyage, by a vessel which he hailed, that he would be stopped at the Belize. There
are, undoubtedly, cases which hold, as a general rule, that, even in the case of a blockade
de facto, the inquiry must not be made at the blockaded port, if it be reasonably practi-
cable to ascertain the fact by inquiry at a neutral port. There are, however, exceptions to
this rule, and, under all the circumstances and proofs in the case, I am inclined to think
that the present is one of them.

The decree of the court below is reversed.
1 [Reported by Samuel Blatchford, Esq.]
2 [Reversing Case No. 4,477.]
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