
Circuit Court, District of Columbia. Oct. 8, 1859.

EX PARTE EMERY.
[3 App. Com'r Pat. 215.]

PATENTS—ANTICIPATION.

[A device for raising the cutter-bar of a mowing machine from its usual position, close to the ground,
in order to pass over obstacles, is not anticipated by a device to hold the cutter-bar of a reaping
machine permanently at a greater or less distance from the ground.]

[Appeal from the commissioner of patents.
[Application by Horace L. Emery for a patent for an improvement in mowing ma-

chines. The commissioner rejected the application.]
MORSELL, Circuit Judge. The appellant states his claim in his specification thus:

“Having fully described the nature of my invention, and shown the manner in which the
same may be made available, what I claim as my invention, and desire to secure by letters
patent, is: (1) Combining with the cutter-bar an adjustable arm or lever provided with a
roller or other means of sliding easily upon the ground, for the purpose of sustaining the
cutter-bar at any required distance from the ground, or allowing it to rest upon the ground
at pleasure for purposes herein set forth. (2) I also claim placing said arm directly in rear
of the shoe, in order that it may be prevented by said shoe from clogging as described.
(3) I also claim connecting said arm by a rod along the back of the cutter-bar with a lever
near the frame of the machine so that the attendant may elevate and depress the cutter-
bar at pleasure.” The commissioner has adopted the report of the board of directors for
his decision and reasons, the substance of which will be stated.

As to the first claim presented he says: “Strictly speaking, Emery's adjustable arm or
lever is not combined with the cutter-bar, but with the finger-bar, and to this it is attached
in such a manner as to be entirely independent of the platform, so that such platform can
be removed when the machine is to be converted from a grass to a grain harvester with-
out disturbing the said arm or lever. That Atkins' harvester, patented Dec. 21st, 1852,
possesses an adjustable arm provided with a roller for the purpose of elevating and de-
pressing the outer end of the finger-bar, we do not understand to be denied. But it is
contended that as this machine has corresponding devices at each end of the platform for
adjusting it and the cutter to different heights for cutting high or low, and as the patent
contains no hint of any other object, corresponding devices do exist in Atkins' harvester
(the model on file does not show them as applied to the main wheel, however), still it
cannot be pretended that both wheels are not adjustable independently the one of the
other, and that while one end of the machine remains at a stationary elevation the outer
may be adjusted at the pleasure of the operator. What Atkins' object was in making his
arm or lever adjustable as described in his specification is immaterial. If the contrivance
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can and does operate substantially like Emery's, it is sufficient to deprive the latter of all
color of right to a patent. It is further alleged that if the platform be removed from Atkins'
machine, changing it from a grain harvester to a mowing machine, the adjustable wheel
would go with the platform, and leave a mowing machine without an adjustable wheel.
But this objection does not appear to us to be well taken. We can see no reason why
Atkins' platform may not be wholly removed, and yet leave the adjustable arm with its
wheel attached to the machine. It is true that if a working machine were constructed like
the model deposited in the office there would be, in case the platform were removed,
an extension of what might be called the shoe behind the finger-bar remaining, but it
does not appear to us probable that such extension would prove a greater obstruction to
the draught, or that it would otherwise be any more inconvenient than Emery's shoe and
track-clearer, which,
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whether the machine be used as a mower or grain harvester, form constituent parts of
it. But Atkins' machine is not practically constructed like his models. The adjustable arm
provided with the wheel for raising or lowering the outer end of the finger-bar is shown
in a full-sized working machine which may be seen in the agriculture store on Seventh
street, near Pennsylvania avenue, in this city, and to which the attorney for Emery has
referred us, to be attached directly to the finger-bar, and to which in combination with it
so that the whole platform may be removed, carrying with it, if desired, even the shoe,
the divider and the track-clearer, and yet leave the adjustable arm attached to the finger-
bar, as in Emery's machine. Since then so close an identity is found between the device
claimed by Emery and that shown by Atkins, it is perhaps superfluous to refer to any
other instance of its use. It may however be well to observe, with a view to mark the ex-
tent of the application of what Emery' claims as exclusively his own, that the same idea is
embraced in the application of J. W. Dana, rejected Oct 4th, 1849, to which the applicant
has been referred by the examiner, and in the patent granted to B. Densmore, Feb. 10th,
1852, application filed January 10th, 1851, to which this is the first reference, wherein
are clearly seen adjustable arms or levers connected with the finger-bar or its equivalent,
and provided with means of sliding easily upon the ground, like Emery's model; Dana's
machine has no platform attached, And, as from Emery's, so from Densmore's may the
entire platform be removed, leaving nothing but the finger-bar and the shoe.” “The second
claim relates to the position of the arm or lever which carries the roller, or other means
of allowing the finger-bar to slide easily over the ground. It is placed directly in rear of
the shoe, so that the said shoe may prevent its clogging. And why the corresponding arms
in Atkins' and Dana's machines do not hold the same relative position, or why they are
not equally prevented from clogging, and by the same means, we are unable to discover,
and the applicant (evidently regarding the first claim as covering the important point of
his invention) has failed to make clear to us,—indeed, he has not, either in his written
argument, or his intercourse with us, alleged that any distinction does in reality exist. The
adjustable arm in Densmore's machine is also placed in rear of shoe. The third claim has
reference to the means of operating the arm and roller, or other means of sliding, from
the attendant's seat: the said arm being connected with a lever near the frame of the ma-
chine by means of a rod placed along the back of the finger-bar; and this device is, in our
opinion, shown in Dana's machine, where the arm which elevates the bar that carries the
cutting apparatus is attached to the handle or lever near the driver's seat by means of a
chain of cord passing along the back of said bar; and it appears to us to be no answer
to the pertinency of this reference that the machine is an impracticable one, as is verbally
alleged by the attorney for Emery. The machine as a whole may be practically devoid of
utility, and yet some of its parts may possess considerable merit, and such appears to us to
be the case with Dana's elevating apparatus. It is clear that his device will raise and lower
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the bar, and with it the cutting apparatus, although the attorney for Emery alleges that
such is not the case. We must therefore recommend that the action of the examiner in
this case be affirmed, and that a patent be refused on all of the claims submitted,” which
report was adopted and confirmed by the commissioner on the 19th June, 1858.

Four reasons of appeal were filed from this decision. They are general, denying that
the invention was old and not patentable, and affirming that the features thereof are new
and patentable, and denying that the said claims are analogous to the references given. It
will be unnecessary to state them particularly. The commissioner's report in reply to the
reasons is substantially nothing more than the reaffirmance of the report of the examiners.

After due notice was caused to be given, all the aforesaid papers in the case were
laid before me. The appellant, also, by his attorney, appeared, and, having filed his writ-
ten argument, submitted the case. From all which the case presented appears to be an
improved grass mowing harvester, consisting of an entirely auxiliary and additional device
for tilting the mowing machine in emergencies, and to be thrown out of use, when the
machine is performing its regular duty, to be used in the combination as first stated; this
claim is supposed to be for nothing more in substance than for a double use, and to be
therefore devoid of novelty; and to show it, the reapers and rake for harvesting machines
were referred to, with the examiner's remarks, as before stated. Considering the refer-
ences, what they import to be designed for according to their operations as a whole, it
must be acknowledged, I think, that there is a wide and substantial difference between
them and the mowing machine. No farmer would think of suffering the grain reaper to
enter his meadow, or a grass-mower to harvest his wheat—there must have been made
a radical change both as to the operation and character of the reaper to adapt it to an
identity with the mower, if such would be necessary in this case, then the doctrine of a
double use would not apply. The party will be entitled to a patent for such parts of his
machine as are new, or for the result of such a combination of old parts as he shows is
new and valuable.

With these remarks, I proceed to consider more particularly the parts of his references
which he thinks are the same with the contrivance of Emery. Such he says is the
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adjustable arm provided with a roller for the purpose of elevating and depressing the
outer end of the finger-bar in Atkins' machine, and that Atkins' platform may be whol-
ly removed and yet have the adjustable arm with the wheel attached to the finger-bar.
This, however, he says, to judge from the machine in the office, could not be in the case
without “an extension of what might be called the shoe behind the finger-bar.” Is the
commissioner correct that the two things are identical? The conditions under which they
work are not alike, the same evidence is not to be performed, the principle is different,
the purpose which ought to be identical is entirely different, no identity of object or effect,
the one is always elevated above the ground, and occasionally increased to suit the grain
that is to be cut; the other never raised from the ground only to be raised over stumps
or rock, &c; the one remains elevated during the operation of cutting, the other on the
ground. The nature and purpose being different, how can there be identity, except in
mere name? I have derived assistance in tracing the differences in this case by the learned
argument of the counsel of the appellant, part of which I will recite. He says: “As before
remarked, the ends of the cutter-bar of the mowing machine travel on what is called a
shoe, allowing this bar to travel on the ground. In the reaper a wheel and divider take
the place of this shoe, which always holds the cutter-bar a considerable distance above
the ground, and is never thrown out of action, but the tilting device does not take the
place of the shoe, but is added to it. It never holds the cutter-bar above the ground, when
the machine is in regular action; but at such time it is always out of action.” The wheels
referred to by the commissioner do not anticipate the device of appellant, because they
never permit the shoe and cutter-bar to come to the ground. They do not perform the
double office of elevating the cutter when necessary and allowing it to come down to the
ground when necessary. This is the gist of the invention. So as respects the second and
third claims. The references appear to me to be equally inapplicable. The reaper has no
shoe, nor anything that resembles it. If anything, it is the wheel known as the divider, but
the only purpose of this is as a separator of the grain cut from that which is to be left
standing (for the present) and marks and limits the width of the swath. It has neither shoe,
nor tilting lever. Dana's machine has neither rod-finger, bar, or shoe. I think therefore that
an identity has not been shown as alleged by the commissioner, and that the appellant is
entitled to a patent as prayed.

MORSELL, Circuit Judge. I, James S. Morsell, assistant judge of the circuit court
of the District of Columbia, do certify to the honorable commissioner of patents that. I
caused due notice to be given of the time and place appointed for the hearing of the
above appeal, at which time and place all the papers and references in said case were laid
before me, and the appellee, by his counsel, appeared, filed his written argument, and
submitted the said case; whereupon, after due consideration, I am of opinion, and do so
adjudge and determine, that the decision aforesaid is erroneous, and ought to be, and is
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hereby reversed and annulled, and it is hereby ordered that a patent be refused to the
said appellant for his invention accordingly.
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