
District Court, S. D. New York. June, 1876.

THE ELLEN TOBIN.

[8 Ben. 446.]1

COLLISION OFF THE JERSEY COAST—SCHOONERS CROSSING—MISTAKE OF
LIGHTS.

1. On the night of May 7th, 1875, a collision occurred between two schooners, the T. and the W.,
in which the W. was sunk. The night was such that lights could be seen without difficulty. On
behalf of the W. it was alleged that the wind was about east half-south, and the W. was sailing
north-east, by the wind, close-hauled; that the red light of the T. was seen on the port bow of the
W.; and
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that, when the vessels were very near, the T. luffed and attempted to cross the bows of the W. but
struck her on the port bow. On behalf of the T. it was alleged that the wind was from east-south-
east to south-east and hauling to the southward, and she was heading south-south-west, sailing
two points free; that she made out the green light of the W. about two points on her starboard
bow, and hauled up to the wind half a point to show her own green light more clearly; that the
W. had no port light burning; and that, when the vessels were near together, the W. being under
the lee of the T. ported and threw herself across the bows of the T. and caused the collision:
Held, that it was the duty of the T. having the wind on her port side and sailing free, to keep out
of the way of the W.

2. The stories of the two vessels were utterly irreconcilable. That the appearance presented by the
lights on the T. to those on the W. first the red light being seen, then both lights for a short
time, and then only the green light till the collision, indicated a change of course of the T., by
starboarding. If there had been such a change by the W. by porting, the W. being to leeward of
the T., there would have been seen on the W. first the green light, then both, and then the red
light till the collision.

3. On the evidence, the W. had a red light set and burning brightly, and that this light was mistaken
by those on the T. for a green light.

4. The W. did not change her course and that the T. was solely responsible for the collision.
W. G. Choate, for libellants.
D. McMahon, for claimants.
BLATCHFORD, District Judge. This is a libel filed by the owners of the schooner S.

T. Wines and one of her crew, and the owners of the cargo she was carrying, to recover
against the schooner Ellen Tobin the damages sustained by the libellants through a colli-
sion which took place between the two vessels shortly after midnight of the 7th of May,
1875, in the Atlantic ocean, off the coast of New Jersey, whereby the “Wines and her
cargo were sunk and totally lost. The Tobin was bound clown the coast and the Wines
was bound up. The night was such that lights could be seen without difficulty.

The libel avers, that, at the time of the collision, the wind was about east half-south,
a fresh breeze; that, at and before the collision, the Wines was heading about northeast,
sailing by the wind, close-hauled, with her lights set and burning, and a good lookout
kept, and going about four knots an hour; that the Tobin's port-light was first observed
from the Wines on her lee bow, the Tobin having the wind free and going at the rate of 8
or 9 knots an hour; that, when very near to the Wines and still to the leeward of her, the
Tobin luffed and attempted to cross the bows of the Wines, and immediately after her
stem struck the Wines on the lee bow forward of the forerigging; and that the collision
was caused by the negligence of those in charge of the Tobin, in luffing and attempting to
pass on the starboard side of the Wines, and in not porting and passing on the port side
of the Wines, and in not keeping a good lookout, and in not keeping out of the way of
the Wines.

The answer avers, that the Tobin had her lights set and burning brightly; that, just
before the collision, she was heading south-south-west, with all her sails set and her main
boom swinging to starboard, and was going about 8 knots an hour, the wind being from
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east-south-east to south-east and gradually hauling to the southward; that it was nearer
to south-east at the time of the collision; that she was sailing with the wind about two
points free; that her lookout forward signalled a vessel about two points off her lee bow;
that the mate took his glasses and made out a green light burning dimly in that direction;
that the port light of the vessel, which proved to be the Wines, could not be observed
at that time, nor up to the time of the collision; that none was burning on the Wines;
that the mate then ordered the man at the wheel of the Tobin to haul to the wind half a
point and exhibit more clearly the green light of the Tobin; that this was done and was
the proper course that, as the vessels approached each other the Wines suddenly put
her wheel down hard to port, when they were about 100-yards apart, and while she was
under the lee of the Tobin, and threw herself directly across the bows of the Tobin, and
made the collision unavoidable; that the Wines was not close-hauled but had the wind
fully as free as the Tobin; and that the collision was caused by the negligence of those
on the Wines, (1) in not having a proper lookout stationed forward; (2) in not properly
watching the lights of the Tobin, which vessel exhibited to the Wines her green light
prior to and up to the time of the collision, and at no time exhibited to the Wines her
red light; (3) in a hard-a-porting her helm just before the collision, and throwing herself
square across the Tobin's bow; (4) in attempting, when off the lee bow of the Tobin, to
cross the Tobin's bows; (5) in general negligence of those on the Wines, in not keeping
a proper watch, in bad seamanship and lack of proper judgment just before the collision,
and poor green light, and no port light.

As the Tobin confessedly had the wind on her port side and was not close-hauled
but was running free, it was her duty to keep out of the way of the Wines. Such was
hear duty, whether the Wines was running close-hauled or free. It was, of course, under
such circumstances, the duty of the Wines to keep her course, and not to change it in
the presence of the Tobin and thus embarrass the Tobin in the discharge of her duty of
avoiding the Wines. It is claimed for the Tobin that she did what was necessary to avoid
the Wines and that the Wines changed her course and brought about the collision. The
stories of the libel and the answer, as-narrated therein, are irreconcilable. If the
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Tobin was heading south-south-west and the Wines was heading north-east, and the
green light of the Wines was seen from the Tobin two points off the starboard bow of
the Tobin, it was impossible for the red light of the Tobin to have been seen from the
Wines off the port bow of the Wines; and, if the red light of the Tobin was seen from
the Wines off the port bow of the Wines, it was impossible for the green light of the
Wines to have been seen from the Tobin two points off the starboard bow of the Tobin.
If the story of the libel is true, and the Tobin was to the leeward of the Wines, showing
only her red light to the Wines, the collision could have happened as it did, the stem of
the Tobin striking the port bow of the Wines, only by the movement of the Tobin, by
starboarding, towards and across the course of the Wines. It is admitted by the answer
that the Tobin did starboard, and those on the Wines testify that, just before the colli-
sion, the red light of the Tobin was shut in and her green light came into view, and then
the vessels struck. If the Wines had been porting, and, from being to the leeward of the
Tobin, had run across her bows, the appearance to those on the Wines would have been
that the green light of the Tobin would have gone out of view and her red light would
have come into view. Where a light of one color is in view, and the vessel bearing it is
on a swing towards another vessel, the time comes when both lights are in view for a
moment, and their colors are contrasted, and the color first in view disappears, and the
other color remains in view. Under such circumstances, there is not much probability of a
mistake in color, or of a mistake as to what the vessel bearing the lights is doing. Not only
is the contrast of colors sharply presented, but the motions of the two lights in coming into
and going out of view indicate clearly the motion of the vessel. On the testimony of those
on the Wines, such a view of the lights of the Tobin was presented to them. They, for
some time before the collision, saw only her red light, then her green light came into view
and was visible with her red light for a brief time, and then her red light disappeared
and her green light remained in view, and then the vessels struck. Such an appearance
could not have resulted from any porting by the Wines but could have resulted from the
starboarding of the Tobin. No such swinging of the lights of the Wines is testified to by
those on the Tobin. They say they saw only the green light of the Wines. They do not
say that the red light of the Wines then came into view, and that both lights were visible
for a time, and that then the green light of the Wines disappeared, leaving the red light
in view. If the Wines ported when to the leeward of the Tobin, that must have been the
appearance to the Tobin if the Wines had a red light as well as a green one. To meet this
difficulty, it is contended for the Tobin that the Wines had no red light. I am satisfied, on
the evidence, that the wines had a red light as well as a green one, both of them properly
set and burning. The only possible explanation of how this collision occurred, is, that the
Tobin was to the leeward of the Wines; that the Wines saw the red light of the Tobin
off the port bow of the Wines; that the light on the Wines which the Tobin saw was
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not the green light of the Wines, but was the red light of the Wines; that its position
was mistaken and it was not seen at all on the starboard bow of the Tobin, but was seen
nearly ahead or on the port bow of the Tobin; that the actual circumstances were such
as to make porting by the Tobin the proper movement, and not starboarding; that the
starboarding of the Tobin threw her towards the Wines; that their mutual approach was
aided by the leeway made by the Wines, resulting from her being close hauled; and that
those on the Tobin, resting on the conclusion that it was the green light of the Wines
they saw, and having starboarded, paid no attention to the light, until suddenly, when the
vessels were close together, it was seen that the Tobin was running into the Wines, and
then the conclusion was jumped at, on the Tobin, that the Wines must have ported and
changed her course.

Much criticism was made on the character and seamanship and nautical attainments
of those on the Wines, and on the place where the lookout was stationed, and on the
efficiency of the lookout kept; but it is sufficient to say that it is satisfactorily shown that
the red light of the Tobin was seen from the Wines for some time before the collision,
and was kept in view, and that, in reference to it, the course of the Wines was kept and
was not changed. Indeed, the change alleged is that the Wines ported; and it was elabo-
rately argued, that the Wines was steering by the wind and not by the compass, and that
the wind was hauling more to the southward all the time, and that the Wines followed
it, and kept porting more and more. The only consequence of this would have been, that,
with the red light of the Tobin off the port bow of the Wines, that red light would have
opened more and more, and a collision would have been impossible.

With the duty imposed on the Tobin of keeping out of the way of the Wines, the bur-
den of proof is on her to show an excuse for not doing so, and to show that the Wines
changed her course. The great preponderance of proof is with the Wines. In addition to
this, the lookout and the man at the wheel on the Tobin are not called as witnesses for
her. Though their absence may be excusable, it cannot be assumed that, if present, they
would confirm the story of the Tobin.

There must be a decree for the libellants, with costs, with a reference to a commis-
sioner to ascertain the damages sustained by them.

1 [Reported by Robert D. Benedict, Esq., and Benj. Lincoln Benedict, Esq., and here
reprinted by permission.]
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