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Case No. 4.376.
THE ELLEN HOLGATE v. THE ILLINOIS.

(35 Leg. Int. 194;l 13 Phila. 470; 6 Reporter, 40; 6 Wkly. Notes Cas. 353; 24 Int. Rev.
Rec. 159; 25 Pittsb. Leg. J. 157.)

Circuit Court, E. D. Pennsylvania. April 10, 18782

COLLISION-DUTY OF STEAMER OVERTAKING SAILING VESSEL, AND DUTY
OF THE SAILING VESSEL-TACKING-THE STEAMER HAVING SUFFICIENT
LOOKOUT, NEGLIGENCE IS NOT PREDICABLE OF HER FAILURE TO
ANTICIPATE A CHANGE OF COURSE BY THE SAILING VESSEL, MADE
WITHOUT ANY APPARENT NECESSITY.

1. Although it is the duty of a vessel overtaking another to keep clear of the vessel ahead, the pre-
ceding vessel is not without correlative obligations; she is bound to maintain a proper lookout,
and not to change her course unnecessarily. {See note at end of case.]

2. A sailing vessel ahead has no right to change her course or alter her tack without reference to the
position of a steamer or other overtaking vessel, so as to permit the risk of a collision; and will
be liable for the consequences of a collision occasioned by an attempt to cross the bows of the
steamship under such circumstances.

{See note at end of case.}

Appeal from the decree of the district court {of the United States for the eastern dis-
trict of Pennsylvania].

In admiralty. On the 13th of March, 1875, the steamship Illinois, a large vessel, about
360 feet in length, and of about 3000 tons register, was coming, up the Delaware bay,
at a speed of about ten knots an hour, and had rounded Dan Baker's shoal with the
port-wheel, and had “straightened up” in about mid-channel. She was preceded by the
schooner Ellen Holgate, a little on the port bow of the steamer, bound to New Castle,
Delaware. The wind was from the northeastward; the schooner was by the wind head-
ing about north by west, or north-northwest, and “pointing” for Reedy Island piers. The
vessels were moving upon slightly diverging lines, which were about one hundred yards
apart. The western or Reedy Island side of the bay was obstructed by ice, while the east-
ern side was free from such obstruction. When the vessels were probably three or four
hundred yards apart, the schooner went into stays, and then tacked to the eastward to
avoid the ice, which was ahead of and close under the port bow. There was no lookout
astern on the schooner, and, untl after she had changed her course no one on board
of her observed the steamer. On the steamer there was a sufficient lookout, the master
and pilot were on the bridge looking ahead and saw the schooner some time before she
tacked, and so directed the steamer's course that she would pass the schooner on the
latter’s starboard side and some three hundred feet away from her, if she had kept on her

original course. As soon as the manoeuvre of the schooner was observed on the steamer,
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orders were given to put her helm hard a starboard, to stop her engine, then to back at
tull speed and let go the anchor, with a view to pass under the schooner's stern. But
these orders were ineffectual to prevent the collision, the steamer striking the schooner
just abaft the main rigging, causing her to sink and capsize.

{The district court rendered a decree for libellant (ease not reported), from which the
claimants appeal.)

Morton P. Henry and Henry R. Edmunds, for respondents and appellants.

J. Warren Coulston, for libellant and appellee.

MCKENNAN, Circuit Judge. It is the duty of a vessel overtaking another to keep

clear of the vessel ahead; and this duty is especially
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imperative upon a steamer, which has the control of her own motive power, and can
therefore more promptly and accurately govern her own movements. Hence she must
carefully observe the course and conditions of the vessel in advance of her, and, in view
of these adapt her own rate of speed and line of movement to the avoidance of danger
of collision with such vessel; and if a collision occurs she is regarded as prima facie in
fault, unless it appears to have been inevitable. But the preceding vessel is not without
correlative obligations. She is bound to maintain a proper lookout, to keep her course,
and not to change it, at a time and under circumstances which would involve danger of
collision with a vessel approaching from either direction, except under the pressure of an
imminent greater peril.

Now, it is apparent that if both vessels had kept their course, the collision complained
of could not have occurred. The steamer would then have given the schooner so wide
a berth in passing her as to involve no risk of collision. The steamer did not violate her
duty to keep out of the schooner's way, in adopting and pursuing a line of movement
which was, in the first instance, attended with no danger to either of them, but was only
rendered unsafe by a change of the schooner's course. She had a right to assume that
the schooner would keep her course, or, at least, would not attempt to change it when
the vessels were in such close proximity to each other as to create a peril which could
not otherwise exist. As was said by Mr Justice Strong, in The Scotia, 14 Wall. {81 U.
S.} 181: “Nor is a steamer called to act, except when she is approaching a vessel in such
direction as to involve risk of collision. She is required to take no precautions when there
is no apparent danger.” While, therefore, the steamer selected a line of movement, which
seemed to be, and really was, safe for both vessels, she might rightfully follow it, and was
not called upon to act further in the way of precaution, “until danger of collision should
have been apprehended.” And when this danger became imminent—not by any act of
hers—such precautions were promptly taken by her as seem to have been adapted to the
emergency. In the moment of peril she did all that could be done to avert it, or to miti-
gate its consequences. Under such circumstances no fault is imputable to her, unless the
schooner had an absolute right to change her course, as she did, and the steamer was
bound to anticipate it.

However rigidly a steamer is, and ought to be, held to the duty of keeping out of the
way of a sailing vessel which she is approaching, it is only justly enforcible by regarding
the conduct of both vessels, in its contributory connection, with the emergency in which
the steamer is suddenly called upon to act. The ultimate test of the steamer's liability
is, whether, under subsisting conditions, she did any thing which she ought not to have
done, or omitted any precaution which she ought to have taken. Accordingly it was deter-
mined in The Scotia, supra, that where a steamer and a sailing vessel were approaching

each other, and the steamer took a course which would carry her at a safe distance, in
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passing, from that apparently pursued by the other, and the latter changed her direction
and a collision resulted, the steamer was not responsible, when she had not “failed to
adopt such precautions as were in her power, and were necessary to avoid a collision,” as
soon as that peril arose. Why should a different rule of accountability be applied, when
the only difference in the circumstances consists in this, that both vessels were proceeding
in the same direction, and the steamer sought to go ahead of the sailing vessel? A steamer
may rightfully avail herself of the superior speed which she derives from her special mo-
tive power; and, if she keeps a proper lookout, and, in view of the apparent course of the
vessel ahead of her, takes a direction unattended with risk of collision, does she not, in
this regard, observe all the precaution which the law exacts from her? But it was argued,
that the tacking of the schooner was rendered necessary by the ice, and that this necessity
ought to have been perceived by the steamer and her movements have been determined
accordingly.

It is fully proved, that there was a sulfficient lookout on the steamer, that the master
and pilot were on the bridge looking ahead, that the movements of the schooner were
carefully noted, and that no immediate necessity for a change of the schooner's course
was discerned by those in charge of the steamer. It is difficult to determine how near the
schooner was to the field of ice when she tacked. None of the wimesses, who were on
board of her, state the distance. That a change in her course was necessary to avoid it is
undoubted, but whether she was in such close proximity to it as to make such change
imperative at the time when it was made, does not satisfactorily appear from the libellant's
proofs. It did not seem so to those on board the steamer, for, as her master testified “the
water was clear for a mile ahead, and a quarter to a half mile to leeward;” and the testi-
mony of the other witnesses for the respondent is not inconsistent with this aspect of the
situation. With a suflicient lookout, then, on the steamer, if no immediate necessity for
the schooner's going about was observed by those engaged in this duty, as is fairly inferri-
ble from the proofs, negligence is not predicable of the steamer's failure to anticipate the
schooner's variation. We must therefore seek elsewhere for the fault which the collision
involved. I think it resulted from the unquestionable negligence of the schooner.

It is evident that the steamer was not seen by the schooner until the latter had changed

her course. The testimony of her captain is decisive on this point. He says: “I first
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discovered the steamer after our vessel filled off and started ahead,” and the steamer was
then at a distance of, “I should think between two and three hundred yards somewhere.”
This ignorance of the proximity of the steamer was doubtless the result of a failure of
observation. Although, while the schooner kept her course, this omission was excusable,
because it would have been harmless, yet it is undeniable that, when she was about to
change her course, she was bound to look out astern, so as to avoid peril to herself or
others, if the surrounding circumstances might induce an apprehension of it. Can it be
doubted that she would not have executed such a movement, if she had observed the
steamer when she resolved upon it? It would have been apparent to her, as it was to
all others who were in the vicinity at the time, that to tack then was either recklessly to
invite a collision, or to increase the immediate danger of it. By executing it a few minutes
before she did, she could have crossed the course of the steamer with entire safety, or by
holding her luff for a minute or two longer the steamer could have passed her without
risk of injury to either. Pretermitting, however, the precaution she was bound to observe,
she put herself in the way of the steamer, at a time when the latter could not avoid her,
and thus rendered the collision inevitable. She, therefore, is alone responsible, and so all
the libels must be dismissed with costs.

{NOTE. From this decree, dismissing the libel with costs, Joseph Golding, master of
the schooner Ellen Holgate, appealed to the supreme court. The decree of the circuit
court was affirmed, and in the opinion by Mr. Chief Justice Waite reference is made to
the fact that the schooner did not discover the steamer until after the former's course was
changed. The learned justice remarked that “no vessel should change her course materi-
ally without first having made such an observation in all directions as will enable her to
know how what she is about to do will affect others in her immediate vicinity.” The facts
found are referred to at length, and Mr. Justice Waite, in speaking for the court, said: “It
seems to us the court below was right, on these facts, in holding the steamer free from
blame. The responsibility of avoiding a collision with a sailing vessel is put by the act of
congress and the sailing rules primarily on a steamer. But the sailing vessel is under just
the same responsibility to keep her course, if she can, and not embarrass the steamer,
while passing, by any new movement. A steamer has the right to rely on this as an imper-
ative rule for a sailing vessel, and govern herself accordingly. Otherwise it would at times

be impossible for a steamer to get ahead at all in the thoroughfares of navigation.” The

Mlinois, 103 U. S. 298.]
1 {Reprinted from 35 Leg. Int. 194, by permission.]
* [Alffirmed in 103 U. S. 298
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