
District Court, S. D. New York. Dec. 24, 1862.2

THE ELLA WARLEY.

[Blatchf. Pr. Cas. 288.]1

PRIZE—VIOLATION OF BLOCKADE—MUTILATION OF LOG BOOK.

1. The mutilation of the log-book of a vessel is sufficient cause for her condemnation as prize if she
was seized under circumstances which placed it in her power to violate a blockade unless the
mutilation is clearly and satisfactorily explained by the proofs.

2. The vessel attempted to violate the blockade. She was running without any log. No bona fide
purchase of the vessel by her neutral claimant from her enemy owner is shown. She violated the
blockade on the voyage next preceding the one on which she was captured. She was captured
while attempting to violate the blockade. Vessel and cargo condemned.
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[In admiralty. The steamer Ella Warley and cargo were libeled as prize, and upon
preliminary motion an order was made that the cargo, consisting of arms and munitions
of war, be transferred to the government upon deposit of the appraised value. Case No.
4,370. The authority of the court to make this order was confirmed in Case No. 4,371,
and afterwards an order for the sale of the vessel was made on the ground that she could
only be preserved by constant watchfulness on the part of the officers in charge of her.
The cause is now heard upon the merits, being proceedings for condemnation and forfei-
ture.]

BETTS, District Judge. This steamer was captured April 24,1862, at sea, by the Unit-
ed States steamer Santiago de Cuba, and was sent to this port for adjudication, and was
here libelled June 4, 1862. A claim was interposed June 17, by the British acting consul
at this port, in behalf of British subjects as owners of the vessel and cargo, and the claim
was supported by the test oath of that officer. Various intermediate proceedings and in-
terlocutory orders, not now necessary to be detailed, were subsequently had in the suit,
respecting the sale of the vessel and the delivery of the military stores and equipments
on board of her to the use of the United States. The cause was brought to hearing on
its merits before the court at the close of this term, and was argued by counsel for the
libellants. The counsel for the official claimant objected to the maintenance of this action,
on the ground that the case is not within the jurisdiction of the court, and that the vessel
is not liable for misconduct in any antecedent voyage. The counsel for the libellants ex-
cepted to the legal right of the claimant to contest the cause in court, and insisted that the
suit on trial was without lawful defence by any party in interest.

A provisional register of the vessel, which was built at Baltimore, was issued to Edwin
Charles Adderly, at Nassau, N. P., December 18, 1861, and was found on the vessel
when captured. There were also found a clearance for St. John, April 24, 1862, stating
the cargo on board; bills of lading and letters of instructions to their agents, by Adderly &
Co., in respect to portions of the cargo, and by other shippers in respect to other portions
of it addressed to the port of St. John; and a roll of the ship's company and shipping
articles, from Charleston, S. C, to Nassau, for a voyage from the former port to the latter,
apparently in the months of March and April, 1862, preceding the present voyage; and
those papers were produced in proof from the prize.

Numerous leaves and pages of the log were found to have been cut or torn from the
front part of the book, leaving no other entry than an obscure heading to the second re-
maining leaf, seeming to import “Str. Ella, from Nassau, bound to St. John.” The front
face or binding of the book is marked, in handwriting and print “Nassau, N. P.—Logbook
of Str. Ella Warley, Capt Alexander Swasey.” This condition of the log-book, evidently a
designed mutilation, in fraud or the rights of the libellants, under the law of nations, will
of itself afford adequate cause for the condemnation of the vessel and cargo, if the vessel
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was seized under circumstances which placed it in her power to violate a blockaded port
unless those suspicious appearances are clearly and satisfactorily explained by the proofs.
The Two Brothers, 1 C. Rob. Adm. 131; The Pizarro, 2 Wheat [15 U. S.] 227.

Swasey, the master of the vessel, was a citizen of Charleston, S. C, and resided there
with his family. The vessel was captured about the 25th of April, and about in latitude
27° 40' north, and longitude 76 50' west as the master testifies, according to his recol-
lection. He says, on his examination, that the vessel under his command sailed with a
cargo of cotton, in December or January last from Charleston to Nassau; there took in a
return cargo and carried it to Charleston; discharged it there, then took in another cargo
of cotton and went again to Nassau, and discharged it there; and received on board at
Havana, part of the lading, and afterwards filled up at Nassau, making up the cargo seized
with the vessel, that this cargo was consigned to W. R. Wright at St. John, whom he,
the master does not know; that the cargo taken by the vessel from Nassau to Charleston
was also consigned to Wright but was taken possession of in Charleston by Lafitte, who
said that Wright was his agent; that he, the master, does not know that this cargo was
to be delivered to Lafitte in the same way, and cannot swear it was not to be; and that
he knew that the port of Charleston and other southern ports were blockaded, and also
knew so on the former voyages he made to and from the same. The mate testifies that
he heard on shore at Nassau, before commencing the voyage, that the vessel was to run
the blockade of the southern ports, and he believes that the vessel would have run into
a blockaded port if she could have prosecuted her voyage. The chief engineer is of the
same impression. He does not know where the vessel was bound, but he understood she
was cleared for St. John. The first assistant engineer testifies to the same effect. He says
that the master told him the vessel was bound for St. John, but that all on board had
good reason to believe they were going to Charleston. The second assistant engineer says
that, on the previous voyage to Charleston from Nassau, the steamer was cleared and
bound, as in this instance, for St. John, N. B. Harrison, a fireman, testifies that he was
told by the master and others that the vessel was bound; to St. John; that that was the
only reason.
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he had for thinking her destination was for St. John; that the vessel was laden with
cargo much needed in the southern states; and men were talking about their families in
Charleston, and from that he sometimes thought she was going to a southern port.

From a review of the evidence, written and oral, I think there results a violent suspi-
cion that the voyage in question was set on foot and prosecuted mala fide, with intent to
make a return voyage directly to the port of Charleston, and that the vessel was, when cap-
tured, making the attempt to fulfill that purpose. She was running without any log, leaving
the coverings of the book to show its mutilation and her destination, after the voyage had
commenced. The preparatory surroundings were in exact similitude to those employed
by the same owner and master on a previous voyage of this vessel to Charleston from
Nassau. The evidence does not establish a bona fide purchase of the vessel by the neu-
tral claimant. He shows no valid bill of sale given in support of the title, and he replaced
the title in the hands of the vendor's agent, with power to resell, under conditions indi-
cating that the consideration money stipulated on this purchase was not to pass from the
present claimant, but was to remain substantially with the alleged purchaser, and might
be reclaimed by him on returning the vessel to the assumed vendor. I think, also, that
this voyage on which the capture was made was designed to be, and was substantially,
the next voyage after the one on which the vessel escaped by violating the blockade of
Charleston, as this voyage did not begin from Havana, where the vessel touched, but at
Nassau. This case, therefore, is fairly within prior decisions of this court (Upton, Prize
Law, 288-291), founded on doctrines sanctioned by Sir William Scott (The Christians-
berg, 6 C. Rob. Adm. 376; The Randers Bye, Id. 382, note).

A decree of condemnation and forfeiture of the vessel and cargo is ordered.
This decree was affirmed, on appeal, by the circuit court, Case No. 4,374.
1 [Reported by Samuel Blatchford, Esq.]
2 [Affirmed in Case No. 4,374.]
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