
District Court, D. Maine. June Term, 1823.

THE ELIZABETH AND JANE.

[1 Ware (35) 27.]1

SALVAGE—SALVORS AS WITNESSES—DERELICT—ALLOWANCE.

1. In cases of salvage, the salvors, though interested, are admitted as witnesses, from necessity.

2. In cases of derelict, the usual allowance of salvage is one moiety of the property saved. But the
rule is not inflexible, and a greater or less proportion may be allowed, according to the case.

[Cited in Davis v. Leslie, Case No. 3,639; Harley v. Gawley, Id. 6,069; The Mayflower v. The
Sabine, 101 U. S. 386; M'Carty v. The City of New Bedford, 4 Fed. 823; The Eliza Lines, 61
Fed. 331; Sewell v. Nine Bales of Cotton, Case No. 12,683; The W. D. B., Id. 17,306. Distin-
guished in Hanson v. Rowell, Id. 6,043. Applied in The Massasoit, Id. 9,260.]

This was a libel [in admiralty] for salvage, by John Sylvester, master of the schooner
Merit, for himself and the crew, against the wreck of the brig Elizabeth and Jane and her
cargo, found derelict at sea, and with considerable labor and some danger brought by the
libellants into Harpswell. The material facts proved were, that the Merit, on her return
passage from Tortola to Bath, fell in with the wreck of the Elizabeth and Jane, about
twenty leagues, as they supposed, to the south-east of Seguin light, at the mouth of the
Kennebec river. Upon going on board, they found her loaded with a cargo of mahogany;
her foremast was gone, her mainmast cut half off, her sails and rigging in a ruinous con-
dition, and the brig herself perfectly filled with water. On finding her in this hopeless
condition, the crew of the Merit at first doubted their ability to get her into port, and
therefore they proceeded to strip her of such of her remaining rigging as was most valu-
able and least injured, and transfer it to the Merit. After being about six hours employed
in this labor, they determined to make the attempt to tow the wreck into port. She was
accordingly taken in tow. There being a fresh breeze, and a pretty
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heavy swell of the sea, the towing was attended with considerable difficulty. From the
swell, and the consequent yawing of the wreck, the fasts were several times parted. At
one time the Merit, with the wreck, were in imminent danger of being driven on a reef
of rocks, and the salvors had nearly come to the determination of abandoning the wreck,
for their own safety. Fortunately they persevered, and in a little short of four days from
the time the wreck was taken in tow they arrived safe at Harpswell. During the whole
period, by night and by day, the salvors were obliged frequently to pass and re-pass from
the wreck, a service that was attended with more difficulty in consequence of the leaky
condition of their own vessel. The wind was fresh, but the navigation was not represented
as attended with unusual dangers.

Mr. Ames, for libellants.
Mr. Whitman, for respondents.
WARE, District Judge. As the whole proof in this case is derived from the testimony

of the salvors themselves, being interested testimony, and that of the actors in the transac-
tion, it is upon general principles, fairly open to the remarks of the respondents counsel,
as being liable to receive a coloring from the interest or feelings of the witnesses. They
have a direct interest in magnifying the difficulties and dangers of the service, because it
is well understood by them that these are always taken into consideration in determining
the amount of the salvage; and it is contended that in this ease the story of the witnesses
bears evident marks of exaggeration. It is said that the wreck could not have been twenty
leagues from Seguin, when found by the salvors, as well from the ascertained situation
of the Merit the day before, as from the fact that in six: hours' towing with an unfavor-
able wind part of the time, they brought Seguin light in sight, at a distance not exceeding
five leagues. The entry in the log-book, stating the supposed situation of the wreck, is an
interlineation, and this, it is contended, is an after-thought, interpolated after the regular
entry of the events of the day. It must be admitted that the appearance of the log-book
favors the supposition, and if the place where the wreck was found formed a material
ingredient in the case, the argument drawn from it would deserve careful consideration.
At any rate, if it were an interpolation, made with a fraudulent view of enhancing the
salvage, it deserves severe reprehension. But there is no reason for believing that all the
salvors participated in the act.

In cases of salvage, it usually happens that the salvors are the only persons by whom
the most important and material facts which go to determine the rate of salvage can be
proved, as no others are present. They are therefore admitted, from the necessity of the
case, as witnesses, in order that services entitled to a generous remuneration, as welt upon
principles of public policy as private justice, may not go unrewarded. As the law admits
their testimony in their own case, by a special exception to the general rule of evidence in
their favor, they are bound to disclose the facts in all fairness and candor. And it ought
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to be an inducement to this, that it is the known habit of courts of admiralty to allow on
these occasions a liberal and generous reward. It is not simply a compensation graduated
by the amount of labor, and the degree of danger attending: the service, but looking to
the general interest and security of commerce, the courts allow such a reward as will op-
erate as a bounty to induce men who are fearless of danger, and familiar with the perils
of the sea, to adventure on these hazardous enterprises. And there is another considera-
tion which enters into these cases as a motive for compensating these services with a free
and liberal hand, which applies to the matter now under consideration. It is to take from
the salvors the temptation to fraud, dishonesty, and embezzlement. It is to reward their
honesty and integrity, as well as their enterprise and courage. With this known liberality
of practice, every court would witness with great regret any attempt on the part of the
salvors to enhance the rate of salvage by false pretensions and exaggerated accounts of
the dangers and difficulties-of the service. Positive fraud, as embezzlement is punished by
a forfeiture of salvage. And should it be found that the salvors, by false pretences and
fraudulent misrepresentations, endeavored to impose a belief of imaginary dangers, and
hardships which had never been encountered, if the court should not think itself bound
to visit such disingenuousness with an absolute forfeiture of all salvage, it might feel it to
be a duty to admonish the salvors of the obligation of truth and fairness, by the allowance
of a diminished salvage. For while courts of admiralty are habitually liberal in awarding a
generous compensation, they require of the salvors the utmost honesty and good faith.

In the present case, however, except the suspicious appearance of the log-book, and,
supposing it to be a fraudulent interpolation, as the Counsel for the claimants contends,
there is no ground for imputing the act to all the salvors, I see nothing in the evidence
that wears the appearance of an attempt to enhance the merits of the service by an over-
charged representation of dangers and hardships. The whole story appears exceedingly
natural and probable, and in a just view of the case it is quite immaterial whether the
wreck, when found, was at a distance of twenty leagues from Seguin, or not. The rate of
salvage depends not so much upon the distance from land at which the property is found,
as upon the risk and labor in saving it.
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The facts which stand on evidence not easy to be disbelieved, are, that the salvors
were employed nearly four days, in severe and continued labor, both by night and by day,
in bringing the wreck to a place of safety. The amount of property put at hazard by the
salvors, including the Merit and her cargo, was, at the lowest estimate, 3,600 dollars, one
half of which was insured. The insurance on the cargo was certainly lost; for, though a
deviation to save life will not discharge the underwriters, a deviation to save property will.
The insurance on the vessel being on time, and not for the voyage, whether the benefit
of the policy was lost or not, may not perhaps be so certain. There may be some difficulty
in applying precisely the doctrine of deviation to a vessel insured on time, yet it is, to say
the least, a grave question whether, under such a policy, she is authorized to engage in
an enterprise so unusual, and of such extraordinary hazard, and if she were lost while
engaged in this service, it is not by any means certain that the insurers would be liable for
the loss.

With respect to the rate of salvage, the general rule is that it shall be a liberal reward,
and not limited to a mere quantum meruit for the labor and service performed. And this
is the only general rule of universal obligation which can be extracted from the practice of
nations, or from the cases decided by our own courts. The cases of salvage are so various
in their circumstances and degrees of merit, that every case, subject to the rule that has
been mentioned, must stand upon its own facts, independent of any positive rule, and
free from the authority of precedent absolutely binding on the judgment of the court. But
though precedents are not conclusively binding, they present analogies which afford some
light to the judgment and fix some limits to judicial discretion. Such a general guide the
practice affords in cases of derelict. Anciently it was a positive rule of the admiralty, in
these cases, to allow one half to the salvors. But this, as a binding rule, is now supposed
to be obsolete. The Aquila, 1 C. Rob. Adm. 37. It is, however, in this country still held
to be a general rule, limiting in some degree the discretion of the court, but yielding to
the peculiar reason of particular cases. In cases where the value of the property saved
is very large, and the danger and labor of saving it not great less than a moiety may be
considered as an ample reward; while in others, where the amount of property saved is
small, and the risk and labor great, one half might be a very inadequate compensation.
The rule, therefore, still considered in force as a general guide of judicial discretion, bends
to the reason and equity of particular cases. In the case of Row v. The Brig [Case No.
12,093], in which the subject was learnedly discussed, and all the authorities examined,
the court say that prima facie the salvors are entitled to a moiety, and it is incumbent on
the claimant to show, In any particular case, that a different measure ought to be applied.
Or if the salvors claim a larger share, it belongs to them to extract the case from the gen-
eral rule, and show that a larger share ought to be allowed. The present is clearly a case
of derelict, and under all its circumstances I do not feel warranted in giving less than one
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half of the gross proceeds of the sales. The amount of property saved is not large, and is
considerably less than that put at hazard; while on the other hand, the peril was not great,
and the labor, though severe for the time, was not of long duration. I can see no sufficient
reason for departing from the general rule,

The gross amount of sales is $2,617.37, one half of which is allowed to the salvors,
amounting to $1,308.68. Of this, two-fifths are allowed to the owner of the Merit and her
cargo. The residue I shall divide into nine shares, and distribute as follows:—
To John Sylvester, master, 4 shares $332 31
;——————, mate, 2 “ 166 16
Israel Snow, seaman, 1 „ 83 07
William Pearsley, „ 1 „ 83 07
Isaac McCobb, „ 1 „ 83 07
John Sylvester, the amount paid to David Manson, a passenger,37 50
John Sylvester, owner of the Merit and her cargo 533 50

$1,308 68
[For proceedings in a suit for wages against the proceeds of the brig Elizabeth and

Jane, see Case No. 8,321.]
1 [Reported by Hon. Ashur Ware, District Judge.]
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