
Circuit Court, D. New York. April Term, 1810.

THE ELIZABETH.

[1 Paine, 10.]1

EMBARGO LAWS—COASTING TRADE—LICENSE—DEPARTURE FROM
PORT—DISTRICT—LONG ISLAND SOUND.

1. By the provisions of the embargo laws, a vessel licensed for the coasting trade was not required to
obtain a clearance or permit on departing from a port of the United States, but a clearance was
necessary only on her departure from a district of the United States. The bond required to be
given by vessels of this description was the only security provided against their leaving a port.

[Cited in U. S. v. Freeman, 3 How. (44 U. S.) 565; Harrison v. Vose, 9 How. (50 U. S.) 379; Mar-
riott v. Brune, Id. 636.]

2. Long Island Sound does not belong to either Connecticut or New-York, nor to any district of
either of those states. A coasting vessel, therefore, sailing from the port of New-York into the
Sound, although she did not enter a district of Connecticut, departed from the district of New-
York, and not having a clearance, as required by the embargo laws, was held to be forfeited.

[Cited in Keyser v. Coe, Case No. 7,750.]
[Appeal from the district court of the United States for the district of New York.
In admiralty.
G. Griffen, for appellants.
N. Sanford, D. A., for respondents.
LIVINGSTON, Circuit Justice. The sloop Elizabeth, a vessel whose employment was

confined to the navigation of the river Hudson, sailed about the middle of July, 1808,
from the port of New-York with a cargo of 190 barrels of flour, without a permit or li-
cense, and without a manifest of her cargo having been delivered to any person. A few
days after she was taken by the revenue cutter in Long Island Sound, at the distance of
about 110 miles from the city of New-York. When she was first discovered by the cutter,
on the day of her capture, she was considerably nearer to the shore of Connecticut than
to that of Long Island. On being brought to the city of New-York, the Elizabeth and her
cargo were libelled in the district court of this district, and condemned for a contravention
of the act laying an embargo, and certain acts supplementary thereto. The infractions re-
lied on, and to which alone the proofs and admissions apply, are that she departed from
the port of New-York without a clearance or permit, and also that she left the district of
the city of New-York without such papers.

It being admitted that the Elizabeth left the port of New-York without a permit or
clearance, it becomes a question of law, how far such conduct in a vessel of this descrip-
tion, works a forfeiture of herself or cargo. This consequence is supposed to be produced
by the 3d section of the first supplementary act, which passed the 9th of January, 1808;
and which declares “that if any ship or vessel shall depart from any port of the United
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States without a clearance or permit, such ship or vessel, and goods, &c, shall be wholly
forfeited.” From the very general and comprehensive phraseology here used, it is contend-
ed on behalf of the United States, that the court cannot except vessels of any description
whatever. It is very certain that this section taken by itself, and without reference to other
parts of this and other acts made in pari materia, would include the case of the Elizabeth.
But it is the duty of a court, in construing a written law, in doubtful cases, to compare all
its parts, in order to discover the intention of the legislature; and however broad some of
its expressions may be, yet, if on such examination, it shall clearly appear that they are and
were intended to be limited by other provisions of the same or other acts on the same
subject, it cannot be improper to restrain them accordingly.

The first embargo law having required no security against its violation from any others
than registered or sea lettered vessels, those licensed for the coasting trade were at liberty
to depart from any port without bond being given to reland their cargo in the United
States. This omission was soon perceived, and in the very next month a supplementary
act was passed. By the first section of this act, in case of a vessel licensed for the coasting
trade, a bond was to be given in double her value, and that of her cargo, that she should
not proceed to any foreign port, and that the cargo should be relanded in the United
States; and the second section provides, that it shall be sufficient, in the case of a licensed
vessel whose employment has uniformly been confined to rivers, bays, and sounds, to give
bond in an amount equal to three hundred dollars for each ton, with condition that such
vessel shall not be employed in any foreign trade during the term limited in the condition
of the bond. Having thus confined, by very heavy penalties, coasting vessels, within their
legitimate spheres, the provisions of the third section most obviously refer to other ves-
sels; for it can hardly be imagined, that after taking such ample security from river vessels,
it would be thought necessary to impose on all sloops, &c. navigating the different rivers
of the United States, the necessity of taking a permit or clearance every time they sailed,
for the permit which might have been obtained at the time of the vessel's being licensed,
would not be a compliance
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with the act. But whatever doubt might be entertained on the construction of this section,
it is much diminished, if not entirely removed, by a provision we find in another of the
supplementary embargo laws, which passed the 25th of April, 1808, subjecting to forfei-
ture vessels of the description of the Elizabeth, if they depart from any district of the Unit-
ed States without having previously obtained a clearance. There is no way of accounting
for this act passed by the same legislature and at the same session, than on the suppo-
sition that, in their opinion, such vessels were, under the same laws, liable to no penalty
whatever for leaving a port without a clearance; for if this interdiction already existed, and
that under the heavy penalty of a forfeiture, what use could there be in saying, and that
too by way of a further sanction, that she should be forfeited for leaving a district, when
departing only from a port, was already followed with that consequence? This then is not
deemed a cause of forfeiture.

The other ground taken by the attorney for the United States is, that the Elizabeth left
the district of the city of New-York without a clearance. Here the parties are agreed as
to the law, but dispute the fact. To show that she had not departed from the district of
New-York, the counsel for the appellants have had recourse to the charter of the colony
of Connecticut, granted by Charles the Second: establishing its southern boundary on
the sea, by which was no doubt intended, as is conceded by the counsel of the Unit-
ed States, the Long Island Sound. By this boundary is not intended the Atlantic ocean,
but the sea into which the Narraganset river falls, which is Long Island Sound. That the
sea here spoken of is the Sound, is not disputed by either party, although very different
conclusions are drawn from it. The appellants say that no part of the sound being grant-
ed to Connecticut, the whole necessarily belongs to the state of New-York; and being in
no other district of this state it must be within that part of it which comprises the dis-
trict of New-York; that therefore the Elizabeth, when taken, was still within the district
from which she sailed, and had consequently committed no offence against any law. The
correctness of this argument will now be examined. Reference having been had to the
original charter of Connecticut to show that the Sound was not comprehended within
it, if it shall appear, on a like reference to the grant of Charles II. made to his brother
the Duke of York, that it is not contained within the boundaries of that instrument, it
will follow, upon the appellant's own premises, that it makes no part of the territory of
either of these States, and of course cannot be part of the district of the city of New-
York. The boundaries in this deed are thus described: “All that part of the main land
of New England beginning at a certain place called or known by the name of St. Croix,
near adjoining to New Scotland in America, and from thence extending along the sea
coast unto a certain place called Pemaquie or Pemaquid, and so up the river thereof to
the furthest head of the same as it tendeth northward; and extending from thence to the
river of Kimbequin, and so upwards by the shortest course to the river Canada north-
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wards; and also all that island or islands commonly called by the several name or names
of Matewacks or Long Island, situate and being towards the west of Cape Cod, and the
narrow Higansetts, abutting upon the land between the two rivers, there called or known
by the several names of Connecticut and Hudson's river; together also with the said river
called Hudson's river, and all the land from the west side of Connecticut river to the east
side of Delaware bay, and also several other islands and lands in the said letters patent
mentioned.” There can be but little doubt that the part of the sea coast here described,
is the north side of the Sound, and not the western shore of Long Island, which island
is afterwards granted by itself, which would have been unnecessary if the bounds of the
grant had already extended to” the Atlantic ocean, and thus taken in the whole island.
According to this understanding of the boundaries, the Sound itself did not pass by this
deed, notwithstanding a general grant of all waters; &c. to the premises belonging, which
can only mean waters lying within the bounds or limits thereof. If these are so described
as to exclude the Sound, it cannot be made to pass by words which can affect it no more
than any tract of land or piece of water not within such boundaries. If the Sound belongs
not to the state of New-York, it is very unnecessary to inquire to whom it does belong,
whether it be a territorial sea appertaining to the United States, or a part of the high seas
and common to all nations; for if it has never been granted to the state of New-York, and
such is the opinion of the court, it is not easy to perceive how it can be any part of the
district of the city of New-York. But if it really belonged and exclusively to the state of
New-York, it is not very clear that it has at any time been made part of the district just
mentioned, which includes all such part of the coasts, rivers, bays, and harbours of the
said state as are not included in other districts thereof. Now as no part of this description
includes a piece of water like the Sound, the court cannot say that the place where the
Elizabeth was taken, was within the district of New-York.

The judgment of the district court must therefore be affirmed with costs.
It was stated by the appellant's counsel that he considered these acts as unconstitution-

al; but as this point was not argued by either party, this court will not take upon itself the
high and delicate office of pronouncing any law of the United States unconstitutional,
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unless the case were so clearly so that it were scarcely possible for any two men to differ
in sentiment on the subject. This is so far from being the case with these laws, that it is
in the knowledge of the court, and matter of general notoriety, that many condemnations
have taken place under them; and although this question has been made and fully argued,
in some of the inferior tribunals of the United States, yet the supreme court, although
many cases have gone there on appeal, has never been called on to say that they were
repugnant to the constitution.

NOTE. Vide the case of The Active [Case No. 35], and Id., 7 Cranch [11 U. S.] 100.
1 [Reported by Elijah Paine, Jr., Esq.]
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