
District Court, S. D. New York. May 24, 1834.

THE ELIZA AND ABBY.

[Blatchf. & H. 435.]1

COLLISION—INEVITABLE ACCIDENT—BAD MANAGEMENT NOT PROXIMATE
CAUSE OF COLLISION—SKILL AND PRUDENCE OF MASTER AND
PILOT—COSTS.

1. The master or pilot in command of a vessel is only” bound to exercise ordinary skill and prudence
in getting his vessel under weigh.

2. Where a collision occurs from inevitable casualty, without the fault or negligence of either party,
each must bear his own loss.

[Cited in The Moxey, Case No. 9,894.]

3. In case of a collision, bad management on the part of the libelled vessel, but which is not the
proximate cause of the collision, will not subject her to damages.

[Cited in The Nereus, 23 Fed. 457.]

4. In a libel for collision, where there is strong probable cause of action, but the libel is dismissed,
costs will not necessarily be imposed on the libellant.

This was a libel in rem, on a collision at the quarantine ground, in New York harbor,
alleged to have occurred through the negligence or mismanagement of the claimants' ves-
sel. It appeared that the Atticus, the libellants' ship, had come into port, from the West
Indies, a day or two previous to the accident, and was to lie at quarantine for some time.
The Eliza and Abby had dropped down the day preceding, prepared to go to sea, and,
through careless and improper management that night, had been allowed to drag her an-
chor before a southeast wind for some distance; but, when the wind died away, she had
come to, and had taken a berth about one hundred yards from the Atticus. The weather
in the morning was calm; and, according to the testimony of the master, the mate and a
pilot on board of the Eliza and Abby, there were indications of a favorable wind for going
to sea, though a witness upon the other side testified that the clouds were threatening in
the northwest. The small anchor of the Eliza and Abby was tripped preparatory to getting
under weigh, but, before it was raised to the deck, or the crew had commenced hauling
on the main anchor, the vessel was struck by a sudden and violent gust. The tide was
flood, and the wind came from the northwest, or west northwest, so that the wind and
tide acted in contrary directions. The libellants charged that the collision subsequently
took place in consequence of the Eliza and Abby's dragging her main anchor, and running
down upon the Atticus; and they introduced evidence to show, that if the kedge anchor
bad been promptly dropped, the two would have held the ship in her position and pre-
vented the accident. The master and mate of the Eliza and Abby testified, on the other
hand, that she did not drag her anchor, but that both vessels were driven ahead by the
gale, and ran out their anchors to the end of the chains, and, being then brought up, took
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a sheer, and, by the pressure of the tide, were drawn off diagonally to the course they had
run, upon the wind, and towards each other, until they came into collision, in a trough of
the sea, with great violence. The witnesses testified, that the accident occurred within the
space of five minutes after the squall came up, and most of them thought the time did
not exceed three minutes. After the collision, efforts were immediately made on board
of both vessels, by setting some of their sails to veer them apart, but unsuccessfully. The
sails were shivered, and the vessels continued striking with a force that endangered the
safety of both. The master of each called to the other to slip his cable and drop off, but
neither was willing to incur the hazard of such a movement. The wind was blowing di-
rectly upon the Long Island shore, from which the vessels were distant from ten to twelve
hundred yards, the Eliza and Abby being to windward, and it was supposed that, as her
best bower anchor was slipped, the other would not be sufficient to hold her from going
on shore. After the vessels had continued in collision from fifteen to thirty minutes, the
master of the Eliza and Abby slipped his cable, when the wind drove his vessel astern,
and she rubbed against the Atticus, and did the chief damage which the latter vessel sus-
tained.

Edwin Burr, for libellants.
Daniel Lord, Jr., and Charles Walker, for claimant.
BETTS, District Judge. The libellants charge upon the Eliza and Abby carelessness

and mismanagement in various respects. It is urged, that the state of the weather rendered
it improper for her to attempt to go to sea, and that raising one anchor, where she lay was
improvident and negligent management. The opinions and judgments of witnesses given
after the event cannot be relied upon to determine whether the conduct the
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master of the Eliza and Abby, previous to the squall, or under its exigencies, was justi-
fiable or prudent. Whether he was guilty of culpable negligence in either respect, must
be decided upon the circumstances before him at the moment. The squall was from the
northwest. It seems, that in this harbor a southeast wind is usually followed by one from
the northwest, and that the changes are not uncommonly abrupt and violent. Nothing
more was discernible at the time, on circumspect and careful observation, than the com-
mon signs of a change of wind from its then point to the opposite one. Experienced nav-
igators, not connected with the vessel, give their opinion upon the facts, that the conduct
of the pilot was sufficiently guarded and prudent in that state of the wind, in heaving up
the anchors and getting himself in readiness for putting the vessel under way. An extreme
caution and apprehensiveness might have induced a pilot to wait until the weather had
assumed a settled character; yet, there seems to have been no want of ordinary precau-
tion in proceeding upon the then state of the wind and atmosphere, without preparation
against a sudden and dangerous change. Officers in charge of a vessel must rely essen-
tially upon their own judgment, in adopting or rejecting measures of mere precaution as
to making sail or coming to. The law exacts of them, in so doing, no higher responsibility
than the exercise of ordinary foresight and skill.

It is, however, strongly insisted, that if he was justified in proceeding with his prepara-
tions to get under way, still, when the squall broke upon him, he was culpably negligent
in not paying out cable and dropping the kedge anchor, which had been raised; and many
suggestions and hypotheses have been urged to show that the two anchors would have
held the Eliza and Abby in her position. In respect to the arguments and inferences upon
this topic, it is to be observed, that there is no proof that the Eliza and Abby dragged her
main anchor at all. The position in which the two vessels struck would strongly counte-
nance the supposition of the master and pilot of the Eliza and Abby, that both vessels
had run over their anchors with great velocity, and, being then suddenly checked in that
direction, were drawn backwards, but diagonally, and on lines converging towards each
other, and in that manner were brought into collision, without the anchor of either hav-
ing dragged. Upon that supposition, the additional aid of the kedge was not required to
hold the Eliza and Abby at her anchorage, and would have been of no service unless so
dropped as to hold and bring up the ship before she reached, on her course, the point of
her check and recoil by the main cable. There is no evidence enabling the court to form
an opinion as to the justness of that hypothesis, nor as to the sufficiency of the kedge to
hold the vessel without the aid of the main anchor.

But, admitting that the small anchor, if let go in due time, might have averted the colli-
sion, it does not follow that the omission to do that particular act casts upon the claimant
any responsibility for the consequences which ensued. The witnesses represent that the
coming on of the gust was sudden and violent in the extreme, and that the two vessels
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were brought together within three minutes after it struck them. That interval evidently
allowed no opportunity for selecting or putting in execution means to avoid any particular
disaster. The natural apprehension, when the blast struck the vessels, must have been,
that each of them was itself in instant and imminent peril of destruction. It is not to be
expected that the measures which might afterwards have been deemed most appropriate,
would have occurred to the minds of the master or pilot of the Eliza and Abby, in the
confusion and alarm naturally attendant upon a peril of the kind. Their exertions would
be first put forth for the safety of their own vessel and crew, without regard to the sit-
uation of others. The Atticus was, at the same time, flying with like velocity before the
gale, without any apparent restraint from her anchor; and, if any attention had been given
to her, it would have been reasonable to suppose that both vessels were driving with
then anchors, and would continue to ran in the same direction. They came into danger-
ous proximity only when, after being brought up by their anchors, they were carried in
a new direction, veering towards each other. Neither that movement, nor the cause of it,
could be foreseen or was to be expected. It appears to me, then, that the collision was the
result of an inevitable casualty, and was owing to no fault or negligence on the part of the
Eliza and Abby, and that each party must, accordingly, bears its own loss. The authorities
supporting this doctrine are numerous. Abb. Shipp. 354; Story, Bailm. §§ 514, 608; The
Woodrop Sims, 2 Dods. 83; The Dundee, 1 Hagg. Adm. 120.

The libellants further insist, that if no legal blame is imputable to the Eliza and Abby
for the act of collision, she is responsible for the consequent damages, because, with rea-
sonable skill and exertion on her part, all those injuries might have been prevented. It
was urged that, as she was the windward vessel, and had come last into the position lead-
ing to the collision, and was ready for sea, and was therefore better prepared to manage
herself when adrift, it was incumbent upon her to slip her cable and thus free the two
ships from their dangerous contiguity. The proof is clear, that such a procedure would
necessarily have involved great exposure and danger to the vessel which should let go
her anchor. She would have been carried stem foremost towards a lee shore, but a few
hundred yards distant, without
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anchors to stay her; and, if the violence of the gale had continued, the use of sails for
her government would have been impracticable, and she must inevitably have been cast
ashore. The witnesses on both sides consider, that the exposure would have been so great
from slipping the cables of the vessels in their then situation, that, as a measure of the
last extremity, it would have been warranted only to avoid instant and certain destruction
from the concussion of the vessels. Each vessel would properly have struggled to the last
against taking a step so perilous to herself, and have left the hazard to her Companion.
There is some difference of opinion as to which vessel could have done it most readily,
and with the least risk. But that is matter of conjecture alone, and not to be weighed or
determined by judicial decision. There was no paramount obligation on the claimant to
assume the peril, since it was not his fault which produced the exigency; and, the Eliza
and Abby not being legally responsible for the collision itself, no obligation was imposed
on her, in this respect, that did not equally rest on the Atticus. Each officer, looking first
to the preservation of his own vessel, was also bound to do every thing the circumstances
of the case would permit, for the safety of the other; and I do not perceive in the proofs,
or in the judgment of skilful experts upon the facts, cause for imputing any blamable mis-
conduct to the Eliza and Abby, which should render her liable for the injuries the other
ship sustained.

It has been further urged, that the Eliza and Abby was improperly worked the night
previous, and was allowed to drift from her anchorage and come into dangerous prox-
imity to the Atticus. Had injuries been received from the Eliza and Abby that night, in
the progress of her movement or in the manner of her coming to, there would have been
color for holding her chargeable for such injury, because of careless or unskilful manage-
ment. But she had been brought to a safe anchorage, and had taken a berth at a suitable
distance from the Atticus, and in no way threatening to the latter vessel. It is true, that
the accident would probably not have happened, had the Eliza and Abby retained the
situation at which she was anchored the night before. So, it may be said, it would not
have happened if she had remained at the New-York wharf. Her shifting her anchorage
was not the proximate cause of the collision. It was, undoubtedly, in one sense, connected
with it and the cause of it, but so indirectly and remotely as not to subject her to the
consequences. If, when she first anchored, she had taken the berth at which she finally
brought up, and had remained there till the occurrence of the gale in the morning, there
would be no ground, upon the proofs, to charge her with fault or negligence in coming
to at that point. The libellants cannot invoke, in support of their action, any antecedent
misconduct of the claimant's vessel, not necessarily and directly connected with the injury
they afterwards sustained.

The libel must be dismissed. But, as the libellants sustained serious injury, without
fault on their side, and as, under the circumstances known to them at the time, there was
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strong probable cause of action, I shall not impose costs on them. Libel dismissed, with-
out costs.

1 [Reported by Samuel Blatchford, Esq., and Francis Howland, Esq.]
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