
District Court, D. Maine. March, 1847.

THE ELIZA.

[2 Ware (Dav. 316) 318.]1

AFFREIGHTMENT—EXCUSE FOR NONPERFORMANCE—DIFFICULTY IN
OBTAINING MASTER AND CREW.

1. Every engagement to perform a future act is subject to an implied condition that the performance
of it is not rendered impossible by an accident of major force, or a fortuitous event.

[Cited in The Ethel, Case No. 4,540; Reed v. U. S., 11 Wall. (78 U. S.) 606.]

2. An unusual difficulty in obtaining a master and crew to navigate a vessel is not one of those
events that will ordinarily excuse an owner from performing a contract of affreightment for the
conveyance of goods.

This was a libel filed against the schooner Eliza, for the breach of a parol contract for
the transportation of a quantity of lumber from the port of Saco to New York. The libel
was filed on the 4th of February, and the contract was entered into on the last day of
November, or the first of December. The cargo was put on board, December 1st while
the schooner lay at the upper ferry, and she then dropped down to the lower ferry to
avoid being detained by the ice, which began to be made in the river. She lay there, with-
out proceeding on her voyage, to the time of the filing of the libel, and in fact continues
there to this time, with the cargo on board. The schooner, though a small vessel, was
proved to be in a good condition and every way fit for the voyage, though at that season
of the year the voyage is one of considerable danger. She is now ready for sea and is said
to be about sailing on the voyage. The libel was for damage for not proceeding on the
voyage within a reasonable time.

Mr. Haines, for libellant.
Howard & Leland, for owner and respondent.
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WARE, District Judge. The fact, that a contract of affreightment was made and the
cargo taken on board in pursuance of the contract is admitted. The controversy is, what
were the terms of the contract? The libellant contends that it was a contract in the ordi-
nary and usual terms of such engagements, to receive the cargo on board and to proceed
on the voyage without unnecessary delay. The owners allege that it was conditional; that
it was to receive the cargo on board where the schooner lay, and drop down to the lower
ferry, and then to proceed on the voyage as soon as a master and crew could be obtained
to navigate her; the vessel being small, and the voyage at that season being hazardous, that
their engagement to perform the voyage was made subject to the condition that a master
and crew could be obtained, and that they have made all reasonable efforts to procure a
master and have not been able to succeed. It is proved that they applied to several mas-
ters to take charge of the vessel, who all, for various reasons, declined; but not particularly
on account of the dangers of the voyage.

The question then, which is before us at this time, is this, What were the terms of the
contract? Was it absolute or conditional? It was not reduced to writing, and no witness ap-
pears to have been present when it was concluded. The terms cannot therefore be learnt
from direct evidence. One witness has been examined, who was present when the appli-
cation was first made by Davis, the libellant, to Gilpatrick, one of the owners. He says he
went with Davis and introduced him to Gilpatrick, and that Gilpatrick offered him the
vessel for $100 for the run. No condition was annexed to the offer, and nothing was said
about a master. The contract was not made at this time, but the witness went with Davis
to examine the vessel. Ellis, another witness, was present at a subsequent conversation
on the first of December, and at this time it appears that the contract had been made, or
that it was then made, for the price was mentioned which was to be paid for the run. At
this time, Gilpatrick stated to Davis that he had no master or crew, that his clerk was to
be absent, and that he could not attend to loading her that day. To which Davis replied
that he had men whom he could employ, and that he, Davis, would assist in loading, and
the cargo was in fact put on board that day, in part by men employed by the owner, and
in part by Davis. The testimony of this witness brings us nearer to the contract than any
other part of the evidence, as it seems probable that the bargain was then concluded. But,
unfortunately, he heard but part of the conversation. He says that Davis offered eighty
dollars for the run—the sum that was finally agreed—and this, connected with the remark
of the owner that he had no master engaged, renders it highly probable that the bargain
was not concluded before. Why was this difficulty interposed by the owner, that is, the
want of a master and crew? The circumstances, I think, easily and naturally explain it. The
vessel was lying at some distance up the river, and it was about time for the navigation
to be closed by the ice. If the schooner was to perform the voyage, she must be ready
immediately, or the voyage would be prevented by the ice. The cargo must be taken on
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board at once. The owner, therefore, objected that he had no master and crew; and to
obviate it, Davis replied that men might be employed for that purpose, and that he would
himself assist; and the vessel was in fact loaded that day. It seems, therefore, altogether
probable that the want of a master and crew was mentioned in reference to the necessity
of immediately putting the cargo on board, and not to the ultimate performance of the
voyage, if she could be loaded and carried down to the head of winter navigation before
the river closed. There is other testimony that bears more or less on this matter, the want
of a master; but taken altogether, it does not materially vary the posture of the case as it
is left by the testimony of this witness.

The conclusion to which I am brought by the evidence is, that the contract was not
made dependent on a condition that a master and crew could be found, but that it was,
as charged in the libel, in the ordinary form, that the vessel should proceed on her voyage
without unnecessary delay. It is true that every engagement to perform a future act is, in
one sense, conditional. If it becomes impossible by any event not imputable to the party
who is bound to perform it, unless he assumes the risk of all contingencies, he is excused.
The law compels no one to impossibilities. Poth. Oblig. 148; 6 Toull. 227. Those events
called accidents of major force, or fortuitous events, or the acts of God, always constitute
an implied condition, in every engagement, for a future act. If the vessel had been burnt
by an accidental fire, or destroyed by a tempest, this would have been a valid excuse. But
the difficulty of obtaining a master and crew is not one of those contingencies implied in
a contract of affreightment, to excuse a non-performance of the contract. It is not unusual
for an owner to engage a vessel for a voyage before he has engaged a master, and a crew
is rarely engaged until the voyage is determined upon and the vessel nearly ready for sea.
These contingencies the owner takes on himself. I do not mean to say that the difficulty
of obtaining a master and crew to navigate a vessel may not be such as to amount to an
impossibility, and thus come within the class of fortuitous events that will excuse a party
from performing his engagement. But the circumstances must be very extraordinary
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to amount to a justification. It is proved by the testimony, that the owner made efforts to
obtain a master. Five different persons were applied to without success. But others might
have been found, if not in Saco, in some of the neighboring towns. And I do not think
that any such extreme case is proved, as will excuse the owner from his engagement, un-
der the notion that it has become impossible by a fortuitous event or an accident of major
force. Decree for libellant.

1 [Reported by Edward H. Daveis, Esq.]
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